I.  INTRODUCTION
[bookmark: _GoBack]
1000.  Purpose.  This Manual contains policy and procedures and defines responsibilities for the Marine Corps Legal Assistance Program (MCLAP).   It also provides guidance and information to Legal Assistance (LA) practitioners concerning various areas of LA services.
   
    1. Primary Federal statutes relating to MCLAP are in APPENDIX A. 
    
    2. Resources, references, forms, and worksheets mentioned in this Manual are posted on the secure SJA to CMC (JLA) website.  Reserve JAs without access to the secure site can find relevant LA material posted on the SJA to CMC (RLS) website.[footnoteRef:1]  Instructions for requesting access to the secure JLA website and LA Case Management System (CMS-LA) are in APPENDIX B.   [1:  The RLS website is at http://www.hqmc.marines.mil/sja/Branches/ReserveLegalSupport(RLS).] 


1001.  Mission.  MCLAP promotes increased readiness of military members and enhances the morale and quality of life for military personnel, dependents, and other eligible persons, by providing timely and quality legal advice and services concerning their personal civil legal affairs.  

1002.  Authority for Establishment and Supervision of the MCLAP 

    1. 10 U.S.C. § 1044 authorizes[footnoteRef:2] the Service Secretaries to provide LA to eligible persons in connection with their personal civil legal affairs.  The National Defense Authorization Act of Fiscal Year 2013 (FY13 NDAA) amended 10 U.S.C. § 1044 by placing responsibility with the Staff Judge Advocate to the Commandant (SJA to CMC) to establish and supervise the MCLAP under regulations issued by the Secretary of the Navy.  [2:  Legal Assistance (LA) is authorized, not required, by statute (10 U.S.C. § 1044).  ] 


    2. Prior to the FY13 NDAA, Navy and Marine Corps Legal Assistance programs were combined under policies and procedures contained in JAGINST 5801.2A, Navy and Marine Corps Legal Assistance Program (which has since been cancelled)  and supplementary Marine Corps LA policy contained in MCO P5800.16A, Marine Corps Manual for Legal Administration (LEGADMINMAN).[footnoteRef:3]  Navy-specific LA policy currently is published in JAGINST 5801.2B, Navy Legal Assistance Program Manual, which is not applicable to the MCLAP.[footnoteRef:4]  Marine Corps LA practitioners may refer to JAGINST 5801.2B for helpful information. [3:  NOTE:  The LEGADMINMAN is still in effect as supplemented by this Manual. The proposed Legal Services Administration Manual (LSAM) most likely will not be published to replace the LEGADMINMAN.]  [4:  Marine Corps personnel assigned to work in Navy Legal Assistance Offices are subject to JAGINST 5801.2B, Navy Legal Assistance Program Manual.  ] 


   3. The policy and guidance in this Manual implement the Department of the Navy (DON) LA program policy contained in the Manual of the Judge Advocate General (JAGINST 5800.7_ (series) (JAGMAN)).[footnoteRef:5]  Chapter VII of the JAGMAN provides policy regarding persons authorized to provide LA services, categories of eligible clients, the attorney-client relationship and confidentiality, scope of LA services, specific types of services that are not authorized, referrals and fees, and the Expanded Legal Assistance Program (ELAP).  Chapter IX of the JAGMAN provides policy and procedures for performing notarial acts.  Pertinent provisions in the JAGMAN are restated in this Manual only to the extent necessary for clarity, emphasis, elaboration, or convenience of reference.   [5:  JAGINST 5800.7F, JAGMAN, 26 Jun 12, has not yet been revised to reflect the FY13 NDAA change placing responsibility with the SJA to CMC to establish and manage the MCLAP.] 


1003.  Applicability.  The LA policy and procedures contained in this Manual apply to all military and civilian attorneys, paralegals, clerks, and other persons providing LA services, to include volunteers approved by the SJA to CMC to assist LA offices; Reserve judge advocates (JAs) who provide LA services to eligible persons under the authority of 10 U.S.C. § 1044; JAs providing LA in a deployment environment; and other JAs providing limited LA services as part of Staff Judge Advocate (SJA) command advice services.   The requirement in Chapter XIV herein for notary training applies to all personnel authorized to perform notarial acts pursuant to 10 U.S.C. § 1044a, as amended by the FY17 NDAA, sec. 523,  and the JAGMAN.

1004.  LA Office Organization   
    1. LA offices are configured under the Marine Corps Installations (MCI) Legal Services Support Section (LSSS) /Legal Services Support Team (LSST) construct created during 2012-2013 when legal support services were reorganized in the Marine Corps.[footnoteRef:6]   A chart of LSST/LA offices is in       APPENDIX C.  [6:  See MARADMIN 416/12, Provision of Legal Services Support; MCBul 5800 of 11 Mar 13, Provision of Legal Support within the Marine Corps; and MCO 5430.2, Roles and Responsibilities of the Staff Judge Advocate to the Commandant of the Marine Corps, 12 Dec 13.] 

    2. In addition to providing LA services at their own locations, the LSSTs provide legal assistance support to Yuma, MCRD San Diego, Barstow, New River, Albany, Beaufort, and Iwakuni.[footnoteRef:7]  The LA offices at Iwakuni, Yuma, and MCRD San Diego currently are treated for conflicts of interest referral purposes as separate LA offices with segregated case management systems.  [7:  The LA office at Henderson Hall, Arlington, VA, has been closed.] 

       a. To the extent practicable, considering available resources, the supporting LSST LA office should provide LA services to eligible persons at supported installations that are comparable to services provided at the LSST location.  
       b. Services may be provided to supported installations through methods that include, but are not limited to, scheduled periodic on-site LA visits and alternate forms of communication such as VTC and telephone, taking appropriate steps to verify identity and eligibility and maintain client confidentiality.
    3. LA to active-duty Marines at Marine Forces Reserve (MFR), New Orleans, historically has been provided by the Navy LA office at the RLSO-SE, NAS JRB Belle Chasse, New Orleans, LA:  phone (504) 678-4692; FAX (504) 678-4693.   The LSSS National Capital Region (NCR)/MFR coordinates the support.  The RLSO also will assist Marine Corps LA offices wherever located in drafting Louisiana Wills and Ancillary Documents.[footnoteRef:8]   [8:  Estate Planning is addressed in Ch. XV of this Manual.        ] 


II.  ROLES AND RESPONSIBILITIES

2000.  Purpose.  The purpose of this Section is to describe the roles and responsibilities of those executing the MCLAP and providing legal advice, counseling and representation to persons eligible for LA services.

2001.  JAD (JLA), HQMC

    1. The Legal Assistance Branch (JLA), Judge Advocate Division (JAD), Headquarters Marine Corps, is responsible for MCLAP policy development, implementation and oversight, and assisting and advising the SJA to CMC on all LA policies, procedures, and related matters, including inspecting the effectiveness of the MCLAP.  JLA is authorized to issue LA policy memoranda and Practice Advisories to update and clarify policy and guidance contained in this Manual.

    2. JLA works closely with other-Service Heads of Legal Assistance, Department of Defense (DoD), and other federal agencies on issues of mutual concern, to include proposed legislation, DOJ enforcement of service member rights, immigration and naturalization, and Service-wide legal issues directly affecting military members and their families.

    3. JLA is responsible for developing and promulgating standardized forms, worksheets, and uniform policies and procedures to be used by LA providers.  JLA is responsible for maintaining a secure website that contains LA-related material and resources to assist LA providers.

    4. JLA is the Program Manager for the Immigration and Naturalization Program and the Volunteer Income Tax Assistance (VITA) Program.  JLA provides a representative to the DoD Armed Forces Tax Council (AFTC) and acts as the Marine Corps Liaison to the ABA Legal Assistance for Military Personnel (LAMP) Committee.   JLA is the Marine Corps Liaison for the Department of the Navy (DON) Disability Evaluation System (DES) Counsel Program.[footnoteRef:9] [9:  Information about the DON DES Counsel Program can be found at https://portal.secnav.navy.mil/orgs/JAG/16/DES/SitePages/Home.aspx.  The current Program Manager is Mr. Jim Carston, OJAG (Code 16), who can be reached at: 202-685-7182 and James.Carsten@navy.mil.  See Ch. VIII, para. 8005 for additional DES Counsel Program information.  ] 

 
2002.  Deputy Director, JAD (RLS).  The Deputy Director, Reserve Legal Support Branch is responsible for coordinating with JLA on matters concerning Reserve LA support services.  A Reserve unit needing pre-deployment LA services should send requests for support to JAD_RLS@usmc.mil, which will try to locate an RLS JA near the unit’s location.

2003.  OIC, LSSS.  The Officer-in-Charge (OIC), Legal Services Support Section (LSSS) is responsible for executing and managing the MCLAP [footnoteRef:10] within the OIC’s Area of Responsibility (AOR), to include providing LA services consistent with installation emergency management plans and in coordination with emergency family support personnel.[footnoteRef:11]  The OIC, LSSS is the supervisory authority for the Regional Legal Assistance Director (RLAD). [10:  This includes the Volunteer Income Tax Assistance (VITA) Program, which is addressed in Ch. XX of this Manual.]  [11:  See Ch. XXII of this Manual: Disaster and Emergency Response.  ] 


2004.  Regional Legal Assistance Director (RLAD).  The RLAD  is responsible for providing general expertise and professional guidance to LA offices within their AOR, assisting and advising the OIC,  LSSS on LA matters, directly supervising Exceptional Family Member (EFM) LA counsel, acting as reach-back LA subject matter expert for JAs in deployment environments, and coordinating LA policy matters with JLA.  The RLAD should regularly access the secure JLA website to stay informed of LA-related announcements and continuously updated LA resource material.  Prior to the LA Office Head leaving the position, the RLAD should review the LA Office Head’s turnover binder to help ensure the incoming replacement is prepared to execute his or her responsibilities.

2005.  OIC, LSST.  The OIC, Legal Services Support Team (LSST) is responsible for supervising LA offices under the OIC’s purview, prioritizing LA services consistent with available resources, ensuring LA offices have robust publicly accessible websites containing, at a minimum, a list of LA services offered, contact information (to include Exceptional Family Member (EFM) Counsel), hours of operation, and appropriate preventive law material relevant to the local military community, and ensuring LA offices develop and maintain office SOPs.[footnoteRef:12]    [12:  Current LA office SOPs are posted on the secure JLA website.] 


2006.  LA Office Head  

    1. The LA Office Head is responsible for direct LA office management and supervision of office personnel.  The LA Office Head should ensure LA office personnel have access to and routinely check the secure JLA website, adhere to the LA office SOP, use JLA-approved worksheets and forms, and are proficient in using office software for case management, estate planning, and domestic relations.  The LA Office Head must ensure all personnel and office volunteers understand client confidentiality and Personally Identifiable Information (PII) safeguarding requirements.[footnoteRef:13]  [13:  Client Confidentiality is addressed in Ch. IV, Safeguarding PII in Ch. V, and Volunteer Services in Ch. XI of this Manual. ] 


    2. The LA Office Head should routinely review the work product of personnel under his or her supervision and provide them with additional training as needed.  The LA Office Head should use standardized check-in procedures for incoming LA personnel to ensure they know what is expected of them.  Sample LA Personnel Check-in Procedures are posted on the secure JLA website.     

    3. The LA Office Head is responsible for developing and maintaining a comprehensive turnover binder for his or her replacement.  At least thirty (30) days prior to leaving the LA position, the LA Office Head should provide a copy of the turnover binder to the RLAD for review. 

    4. As soon as practicable after assuming the position, new LA Office Heads are encouraged to contact the Head, JLA[footnoteRef:14] for introductions.     [14:  Ms. Mary Hostetter, Head Legal Assistance Branch (JLA) can be reached at 703-692-7442 and mary.hostetter@usmc.mil.] 


2007.  LA Attorneys[footnoteRef:15] [15:  Accepting services of civilian LA attorney volunteers is addressed in Ch. XI of this Manual.] 


    1. LA attorneys are responsible for maintaining their professional skills and delivering quality LA services to their clients consistent with applicable statutes and regulations and policy contained herein.  LA attorneys are subject to JAGINST 5803.1_ (series), Professional Conduct of Attorneys Practicing under the Cognizance and Supervision of the Judge Advocate General.   

    2. LA attorneys should routinely access the secure JLA website to stay informed of LA news and continuously updated LA resources and become proficient with software programs used by the LA office for case management, estate planning and domestic relations.  Reserve JAs who are unable to access the secure JLA website can find pre-mobilization LA resource material, standardized forms and worksheets posted on the RLS website:  http://www.hqmc.marines.mil/sja/Branches/ReservcLegalSupport(RLS).aspx.  Use of government computers and protection of PII are addressed in Chapters V and VI of this Manual.

    3. LA attorneys may be designated as Auxiliary Victims’ Legal Counsel (AVLC) pursuant to LEGADMINMAN, Ch. 6, para. 6002.6,[footnoteRef:16] as further discussed in para. 3002 of the USMC Victims’ Legal Counsel Manual.[footnoteRef:17]  The AVLC may continue providing LA services but must avoid conflicts of interest.  [16:  See 10 U.S.C. § 1044e, Special Victims’ Counsel for Victims of Sex-related Offenses (APPENDIX A).]  [17:  The VLC Manual is posted on the secure JLA website.] 

    
2008.  LA Office Support Personnel.[footnoteRef:18]  LA office support personnel are responsible for maintaining their professional skills and contributing positively toward efficient office management, client interaction, and effective attorney support.  Although JAGINST 5803.1_ (series), Professional Conduct of Attorneys Practicing Under the Cognizance and Supervision of the Judge Advocate General, does not specifically apply to non-attorneys, it provides the model for acceptable conduct when providing legal services and should be observed.  LA support personnel may assist attorneys but they may not provide legal advice or provide services that call for the professional judgement of an attorney.  Non-lawyer personnel may provide assistance not requiring the professional judgement of an attorney, such as notarizations and the preparation of routine powers of attorney using attorney-approved forms.  LA personnel must keep all client matters confidential and safeguard client files from unauthorized access.     [18:  Accepting services of civilian LA paralegal volunteers is addressed in Ch. XI of this Manual.] 


2009.  Staff Judge Advocate ( SJA).[footnoteRef:19]  The SJA may provide limited legal assistance services, such as notarizations and powers of attorney.  The SJA may, in appropriate cases, form attorney-client relationships after careful evaluation of possible conflicts of interest with the SJA’s role as command legal advisor.  The SJA should coordinate with JLA before engaging in LA services that are usually provided by a LA office, such as estate planning and family law.  The installation SJA should submit Commercial Solicitation Reports and Armed Forces Disciplinary Control Board (AFDCB) actions[footnoteRef:20]  to JLA as detailed in Ch. XIII, para. 13000.2, of this Manual.  SJAs in support of deployable commands should coordinate with the appropriate installation LA office and RLAD to provide reach-back LA resources to deployed JAs under their supervision.  LA services and responsibilities in deployment environments are addressed in Ch. VII of this Manual. [19:  Prior to the Marine Corps legal services reorganization in 2012-2013, LA offices were under the supervision of the installation SJA.  Post- reorganization, the SJA provides command legal advice and the LSSS provides LA services.  ]  [20:  See DoDI 1344.07, Personal Commercial Solicitation on DoD Installations.] 



III.   ELIGIBLE LA RECIPIENTS
 
3000.  Eligibility for LA Services  

    1. Categories of persons eligible to receive LA services pursuant to 10 U.S.C. § 1044 and JAGINST 5800.7_ (series) (JAGMAN) are as follows:[footnoteRef:21]    [21:  See JAGMAN, para 0705.  ] 


       a. Members of the Armed Forces on active-duty for 30 days or more.  Legal assistance is intended primarily for active-duty personnel, including Reservists and members of the National Guard on active duty for 30 days or more.  Legal assistance may be provided to dependents, or the legally appointed fiduciary, of active-duty personnel on behalf of personnel incapacitated or otherwise incapable of seeking such assistance personally, and

       b.  Members of Reserve components following release from active-duty under a call or order to active-duty for more than 30 days issued under a mobilization authority, as determined by the Secretary of Defense, for a period of time that begins on the date of the release and is not less than twice the length of the period served on active-duty under that call or order to active-duty, for legal issues that relate to serious wounds, illnesses, or injuries incurred during the period of mobilization. 

       c. As resources permit, LA services may also be provided to the following categories of people in the order listed:  
 
          (1) Dependents[footnoteRef:22] of active-duty personnel and of personnel who died while on active-duty. [22:  The term “dependent” with respect to a member of a uniformed Service is defined in 37 U.S.C. § 401.] 


          (2) Retired members who are entitled to military disability compensation or Department of Veterans Affairs compensation or members entitled to retired or retainer pay.  

          (3) Dependents of retired members and dependents of deceased retired members.

          (4) Reservists on active-duty for single periods of 29 days or less and their dependents may be provided LA in emergency cases as determined by the Head, LA office.
	
          (5) For the purpose of enhancing the readiness of Reserve personnel for mobilization, pre-mobilization legal counseling and assistance may be provided to active-duty or inactive Reserve personnel consistent with mobilization readiness needs.[footnoteRef:23]  Pre-mobilization assistance normally will consist of drafting or updating Wills, Advance Medical Directives, and Powers of Attorney.  Other assistance may be provided if it relates to recall or mobilization.  Examples of such assistance include advice concerning rights under the Servicemembers Civil Relief Act (SCRA) and the Uniformed Services Employment and Reemployment Rights Act (USERRA).[footnoteRef:24]  Pre-mobilization legal assistance services are not authorized for dependents with the exception of dependents of Reserve personnel with mobilization orders for more than 30 days. [23:  Reserve units needing pre-mobilization LA should send requests for legal support to JAD_RLS@usmc.mil. ]  [24:  USERRA is addressed in Ch. VIII and the SCRA in Ch. XVI of this Manual.] 


          (6) Members of Reserve components, other than those described above, following release from active-duty under a call or order to active-duty for more than 30 days issued under a mobilization authority, as determined by the Secretary of Defense, for a period of time that begins on the date of the release and is not less than twice the length of the period served on active-duty under that call or order to active-duty.

          (7) Dependents of members of the Reserve components listed in subsection (6) above.

          (8) Civilian personnel:

               (a) DoD civilian personnel deploying for at least 30 days to a combat zone, in support of a contingency operation, or aboard a naval vessel may be provided pre-deployment LA services.  LA may also be provided to dependents of these civilian personnel, both before and during deployment, on deployment-related matters.  All services are to be provided within current means and capabilities.  Additionally, LA services are authorized to be provided to civilian personnel and their dependents for a reasonable period, but not to exceed 30 days, after he or she returns from deployment to close out ongoing LA matters related to deployment that arose before or during deployment.  

              (b) DoD civilian personnel who are U. S. citizens, other than local hire employees, employed by, serving with, or accompanying the Armed Forces of the United States, when they are assigned to a foreign country or to a vessel or unit of the Armed Forces of the United States deployed in excess of 30 days.  Dependents who accompany DoD civilian personnel authorized under this subsection are also eligible.

              (c) Non-DoD U.S. Government employees who are U.S. citizens and not contractors, serving in locations in a foreign country or on a vessel of the Armed Forces of the United States, where legal assistance from non-military legal assistance providers is not reasonably available.  Such legal assistance is generally limited to ministerial services (for example, notarial services), legal counseling (to include the review and discussion of legal correspondence and documents), legal document preparation (limited to Powers of Attorney and Advance Medical Directives (AMDs)), and help with retaining civilian lawyers.

              (d) Civilian contractor personnel who are U.S. citizens and are serving with or accompanying U.S. forces in a theater of operations, and produce documentation of an employment contract that requires the U.S. government to provide legal assistance, may be provided with services as addressed in the contract.  If the employee’s contract does not specify services, services are limited to notarizations and provision of deployment-related Powers of Attorney.  

          (9) Members of allied forces and their dependents in the United States, serving with the Armed Forces of the United States.

          (10) A 20/20/20 un-remarried former spouse as defined in 10 U.S.C. § 1072.

          (11) Spouses, former spouses, and children who are victims of abuse by members losing the right to retired pay under 10 U.S.C. § 1408(h).

          (12) Dependents of members separated for dependent abuse consistent with the transitional compensation provisions of 10 U.S.C. § 1059.

          (13) Other persons authorized by the JAG or, for the Marine Corps, the SJA to CMC.[footnoteRef:25] [25:  NOTE:  JLA added to this Manual the following: “or, for the Marine Corps, the SJA to CMC” pursuant to authority given to the SJA to CMC by the FY13 NDAA amendment to 10 U.S.C. § 1044.   Revisions to the JAGMAN are expected to contain this language.] 


    2. Requests to designate others as eligible for LA services in addition to those persons authorized in the JAGMAN should be addressed to the SJA to CMC (JAD (JLA)) via the OIC, LSSS and include the following information: who is to be assisted, the types of services to be offered, the period for which authorization to provide services is sought, and the reasons why the extension of LA services furthers the mission of the local command and the Marine Corps.

    3. The OIC, LSSS may prioritize categories of persons served in LA offices as necessary for mission accomplishment.      
 
3001.  Representation of Opposing Parties.  Conflicts of Interest are discussed in Ch. VIII of this Manual.

IV.   SCOPE OF SERVICES, ATTORNEY-CLIENT RELATIONSHIP AND CONFIDENTIALITY 

4000.  Scope of Services  

    1. MCLAP services are provided subject to availability of legal resources and mission priority.  Accordingly, services and/or categories of eligible clients may be restricted from time to time as authorized by the OIC, LSSS or his or her designee.  Limiting services may be necessary in situations that include emergent requirements, increased demand for specific services, personnel shortages, limited resources, and lack of requisite expertise to adequately address the requested service. 

    2. The general order of priority for Department of the Navy LA services is provided below:[footnoteRef:26]  [26:  See JAGMAN, para 0707.  NOTE:  Marine Corps LA offices vary from the Navy in the scope and priority of some services.  For example, some Marine Corps LA offices offer more extensive separation and divorce services.  Additionally, some services may take higher priority depending on the needs of the installation’s military community.  Ch. VIII of this Manual addresses limitations on MCLAP services.  Specific types of services, such as notarizations, estate planning, family law, consumer protection, etc., are discussed in other chapters of this Manual.  ] 


        a. Tier I Services.  Tier I services are standard legal readiness services/first priority services.  Advice or services regarding the following matters are normally available to eligible persons but may be limited due to availability of a qualified attorney or other resources:

           (1) Basic foreclosure advice and counseling;          

           (2) Consumer finance issues, including:[footnoteRef:27] [27:  See Ch. XVI of this Manual regarding Consumer Protection.] 


                (a) Consumer fraud/identity theft issues advice, counseling, and action to resolve,

      	   (b) Consumer protection statutes (federal and state) advice, counseling, and action to resolve,

                (c) Consumer services/motor vehicle contract and financing review, advice and counseling (excluding real estate purchase and sale contracts), and action to resolve,

	   (d) Credit/Debt collection advice, counseling, and action to resolve,

	   (e) Credit report counseling, advice, and action to resolve,

	   (f) General indebtedness, government indebtedness, involuntary allotment, and garnishment issues advice, counseling, and action to resolve, and

	   (g) Payday loan/Predatory Lending advice, counseling, and action to resolve.
	

          (3) Crime victim information and advice[footnoteRef:28] (regardless of whether victim elected unrestricted or restricted reporting of a sexual assault) to include: [28:  LA attorneys may not give legal advice concerning the crime itself.  See Ch. VIII, para. 8006: Victims of Crimes.] 


 (a) Victim/Witness Program, including the rights and benefits afforded the victim (including those under 10 U.S.C. § 1565b), the role of the Victim Advocate and what privileges do or do not exist between the victim and the Victim Advocate, and the nature of the communication made to the Victim Advocate as opposed to those made to the legal assistance attorney;

(b) The differences between restricted and non-restricted types of reporting in sexual assault cases;

 (c) General information concerning the military justice system including the roles and responsibilities of trial counsel, defense counsel, and the investigators; this may include the ability of the government to compel testimony;

 (d) Services available from appropriate agencies or offices for emotional and mental health counseling and other medical services;

 (e) The availability of and protections offered by civilian and military restraining orders; 

 (f) Eligibility for and benefits potentially available as part of the transitional compensation benefits established in 10 U.S.C. § 1059 and in other state and federal victims’ compensation programs;

 (g) Traditional forms of legal assistance involving matters such as leases, taxes, consumer affairs, estate planning and powers of attorney; and 
		 
 (h) Other additional rights or benefits provided under DoD Directive 1030.01 Victim and  Witness Assistance, DoD Instruction 1030.2 Victim and Witness Assistance Procedures, SECNAVINST 5800.11 (series) Victim and Witness Assistance Program, SECNAVINST 1752.4 (series) Sexual Assault Prevention and Response, SECNAVINST 1752.3 (series) Family Advocacy Program, JAGINST 5801.2 (series) Navy Legal Assistance Program, MCO 5800.14, Victim-Witness Assistance Program, MCO 1752.5B, Sexual Assault Prevention and Response (SAPR) Program, and other service-specific or subsequent regulations.[footnoteRef:29] [29:  Resources related to these programs are posted on the secure JLA website.] 


          (4) Demobilization briefings, to include information on the Uniformed Services Employment and Reemployment Rights Act (USERRA);[footnoteRef:30] [30:  See Ch. VIII, para. 8003,  regarding Employment and USERRA.] 


          (5) Dependent nonsupport/support counseling, advice, and document drafting (regarding service support obligations);[footnoteRef:31] [31:  See Ch. XVII, para. 17008: Dependents, Housing Allowances, and Financial Support. ] 


          (6) Deployment briefings and assistance;              

          (7) Disaster relief support/advice;[footnoteRef:32] [32:  See Ch. XXII of this Manual: Disaster and Emergency Response.  ] 


          (8) Family Care Plan[footnoteRef:33] and court custody orders advice and counseling; [33:  See Ch. XVIII, para. 17005: Family Care Plans.] 


          (9) Family Law Advice, including:[footnoteRef:34] [34:  See Ch. XVII: Domestic Relations and Family Law.] 


	    (a) Basic child custody, child support and child visitation counseling and advice,

                 (b) Basic divorce, dissolution, annulment counseling, and advice, and

                 (c) Basic separation agreement and spousal support agreement counseling and advice;

          (10) Military rights under the Servicemembers Civil Relief Act (SCRA); 

          (11) Naturalization and immigration advice and counseling;[footnoteRef:35] [35:  See Ch. XIX: Immigration and Naturalization. ] 


          (12) Notary services;[footnoteRef:36] [36:  See Ch. XIV: Notarizations and Certified True Copies.] 


          (13) Paternity advice and counseling;

          (14) Power of Attorney (General Power of Attorney and Special Power of Attorney) advice and drafting;

          (15) Preventative law briefings;

          (16) Simple estate planning[footnoteRef:37] to include advice, counseling, drafting and document execution of: [37:  See Ch. XV: Wills, Trusts, and Estate Planning. ] 


	    (a) Basic Wills,

                 (b) Advance Health Care Directives,

                 (c) Death Gratuity, unpaid pay and allowances, and DD93 advice and drafting, 

    (d) Durable Financial/Property Management Powers of Attorney,

                 (e) Health Care Powers of Attorney,

                 (f) Pre-residuary and residuary trusts for minors, including Uniform Gifts to Minors Act (UGMA)/Uniform Transfer to Minors Act (UTMA) accounts and nomination of guardians/conservators,[footnoteRef:38] [38:  See Ch. XV of this Manual: Wills, Trusts, and Estate Planning. ] 

	    (g) Servicemembers' Group Life Insurance (SGLI) advice and SGLI beneficiary designation drafting, and

	    (h) “Page 2” dependent designations.

           (17) Tenant advice and counseling, to include security deposits, early termination and SCRA protections.

        b. Tier II Services.  Tier II services are second priority services.  Advice or services regarding the following matters are normally available to eligible persons but may be limited due to availability of a qualified attorney or other resources:

          (1) Adoption advice and counseling limited to:

	   (a) Step-parent adoption advice and counseling, and

	   (b) Adoption reimbursement[footnoteRef:39] and adoption tax credit and deduction advice and counseling. [39:  See Ch. XVII, para. 17009: Domestic Relations and Family Law.] 


          (2) Guardianship (Conservatorship) of the person advice and counseling;

          (3) Guardianship of the estate advice and counseling, limited to the estates of dependent minor children of service members who died while on Active Duty;

          (4) Immigration paper-work filing, review, and advice for dependents;

          (5) Small claims court pro se pleadings advice, counseling, and drafting; and

          (6) Service as a temporary guardian to a mentally incompetent Service member for purposes of Department of Defense proceedings conducted under 37 U.S.C. §§ 601-604, and under Bureau of Medicine and Defense Finance and Accounting Service regulations.  This service shall only extend until the appointment of a permanent guardian by a qualified court.

        c. Tier III services.  Tier III services are third priority services not normally provided by active duty military legal assistance providers.  In rare circumstances where Tier I and Tier II support is fully established, addressed and sustainable, support in the following matters shall only be extended to eligible clients by fully qualified providers with the express permission of the SJA to CMC (Code JA) or his or her designee.

          (1) Bankruptcy advice and counseling;



          (2) Drafting of Family Law/Domestic Relations Documents, including:
	
               (a) Drafting of child custody, child support, and child visitation documents, 
	
               (b) Drafting of divorce, dissolution, and annulment documents,  and

	  (c) Drafting of separation and spousal support agreements.  

          (3) Federal and state tax advice and counseling.        

        d. Tier IV Services.  Tier IV services are the lowest-priority services not normally provided by active duty military legal assistance providers.  In rare circumstances where Tier I and Tier II support is fully established, addressed and sustainable, support in the following matters may be balanced against Tier III services and extended to eligible clients by fully qualified providers with the express permission of the SJA to CMC (Code JA) or his or her designee.  

          (1)  Expanded Legal Assistance Program (ELAP) cases:

	   (a) Adoption,

	   (b) Bankruptcy,

                (c) Consumer law issues,

                (d) Probate filing and hearings,

                (e) Uncontested divorce or dissolution,
 
                (f) Uncontested separation, and

                (g) JLA Added:  Obtaining benefits and services under State and Federal disability laws for family members enrolled in the Exceptional Family Member Program (EFMP).[footnoteRef:40]   [40:  The Marine Corps is the only Branch of the military that offers EFM Counsel services. ] 


          (2) Complex estate planning to include advice, counseling, drafting and document execution of the following:

               (a) Credit Shelter Trusts and Disclaimer Credit Shelter Trusts, 

               (b) Marital Deduction Trusts,

               (c) Qualified Domestic Trusts (QDT) when a foreign national spouse is the client’s beneficiary,

               (d) Qualified Terminable Interest Property (QTIP) Trusts,

               (e) Special Needs Trusts or Supplemental Needs trusts, and
	 
               (f) Tax and cost analysis of Survivor Benefit Plan Election.

        (3) Real estate purchase agreement contract review and explanation of terms.  No drafting of real estate purchase or sale contracts is authorized.

        e. Other services.  LA offices may provide additional services not specifically prohibited by regulation if the LA providers are competent to provide such services and they are approved by the SJA to CMC or his or her designee. 

    3. Pre-mobilization LA services normally consist of unit legal briefs and drafting Wills, Advance Medical Directives, and Powers of Attorney.  Other assistance may be provided if related to recall or mobilization (e.g., SCRA/USERRA issues).[footnoteRef:41]     [41:  Resource material is posted on the RLS website.] 


4001.  Remote LA Services.  Best efforts should be made to provide remotely located Marines and their eligible dependents quality and timely LA services, when requested.  LA offices may use electronic means, such as telephone, facsimile, electronic mail, and video teleconferencing, to expedite the provision of legal services.  The LA provider may verify eligibility for LA services by obtaining a facsimile or scanned copy of the Marine’s or dependent’s military identification card.[footnoteRef:42]  [42:  MCO 5512.11D, Identification Cards for Members of the Uniformed Services, Their Eligible Family Members, and Other Eligible Personnel, para. 1.8.1.1, specifies that a cardholder may allow photocopying of their ID card to facilitate DoD benefits.  Examples include photocopying to facilitate medical care processing, check cashing, voting, tax matters, compliance with the SCRA, or administering other military-related benefits to eligible beneficiaries (DoDI 1000.13, Identification (ID) Cards for Members of the Uniformed Services, Their Dependents, and Other Eligible Individuals).] 


4002.  Attorney-Client Relationship  

    1. Prior to establishing an attorney-client relationship, LA attorneys should ensure potential clients understand the limited nature of military LA.  In order to inform clients, the LA office should use the “Acknowledgement of Limited Representation” form that is in APPENDIX D.  

    2. An ongoing attorney-client relationship must be respected, and clients returning for a follow-up appointment or with a new question concerning the same or substantially the same legal matter should be directed to the same attorney, unless the client requests a different attorney and the LA Office Head concurs or the original LA attorney is no longer able to provide LA services (e.g., PCS, EAS, duty reassignment, removal from LA duties by competent authority, etc.).  With client consent, the LA Office Head should transfer the attorney’s ongoing LA cases to another LA attorney and ensure completed cases are appropriately closed.  The LA office should use the “Attorney Transfer Letter” in APPENDIX E.

    3. In the event that the original attorney is only temporarily unavailable, a different LA attorney may, with the client's consent and LA Office Head approval, be assigned to handle the immediate issue.  However, the original attorney should handle any subsequent follow-up matters with that client and any file created by the substitute attorney should be provided to the original attorney as soon as practicable.

    4. In the event the attorney becomes no longer available to provide legal assistance, the attorney's LA cases should be transferred to another LA attorney or completed and closed by the departing attorney.  An attorney is not available to perform LA duties when the attorney leaves a LA billet regardless of the reason (i.e., PCS, EAS, duty reassignment, involuntary removal from legal assistance duties by competent authority, etc.).  Departing LA attorneys should not take client files with them from the LA office, but may copy material they think is important to maintain their professional responsibility obligations.[footnoteRef:43]  For ongoing cases, the LA office should inform clients of the need to transfer their case to another LA attorney.  If a client objects, the LA office should terminate services and provide the client, at his or her request, with referral sources in accordance with Ch. X of this Manual.  The LA office should use the “Attorney Transfer Letter” in APPENDIX E. [43:  Retention of Notary Logbooks is addressed in Ch. XIV of this Manual.   ] 


4003.  Confidentiality
 
     1. After formation of an attorney-client relationship, information concerning a client’s appointments or meetings with a LA attorney or staff member may not be disclosed unless an exception to the attorney-client privilege applies or the client gives informed consent. 

     2. LA attorneys should be provided with individual private offices with floor-to-ceiling walls to safeguard confidentiality of consultations with clients.  In locations where this is not possible               (e.g., deployment environments) maximum efforts should be made to ensure client confidentiality.

    3. Each LA office must ensure that client records are protected from unauthorized access and disclosure.  LA offices and VITA Tax Centers should be accessible after-hours only by authorized LA and Tax Center personnel.   A list of persons authorized access should be posted on the outside of the entrance doors. 

    4. Client information may not be stored on shared office drives if that information could be accessible by persons not working within the MCLAP.



V.  PROTECTION OF PERSONALLY IDENTIFIABLE INFORMATION (PII) 

5000.  Protecting PII 

    1. PII refers to information such as their name, social security number, biometric records, etc. that can be used to distinguish or trace an individual's identity, alone, or when combined with other personal or identifying information linked to a specific individual, such as date and place of birth, mother's maiden name, etc.  LA office personnel and volunteers must be thoroughly familiar with the Privacy Act and DoD policies and regulations governing protection of PII.  

        a. PII may not be maintained on personal computers, laptops, or devices.  PII may only be maintained on DoD owned, contracted or leased assets.   

        b. LA documents containing client information and PII must be safeguarded, to include client intake forms and worksheets.  LA email containing PII must be encrypted.  LA worksheets, correspondence, and emails may not contain Social Security Numbers (SSNs) unless required to effectuate services for the client and as otherwise authorized by applicable regulations. 

5001.  Reserve JA Laptops and PII Security.  Reserve JAs providing LA services related to unit mobilization may request government laptop support from JAD (RLS).  DL Wills software should be pre-loaded on the laptops.  Software used to produce LA documents containing PII and the documents themselves may not be loaded onto personal laptops.  

5002.  Shared Drives.  Electronic client files and documents containing PII must not be placed on shared drives that are accessible by persons other than those providing LA services. 

5003.  Reporting Lost or Compromised PII.[footnoteRef:44]  LA offices that discover a known or suspected loss or compromise of PII must immediately report it to the LA Office Head who then should report it to the RLAD and OIC, LSST.  Commands have designated officials to receive reports and process them according to regulations.  Reserve JAs providing LA must immediately report known or suspected loss or compromise of PII to JAD (RLS).  [44:  See OMB Memo M-07-16, Safeguarding Against and Responding to the Breach of Personally Identifiable Information.] 



VI.   ELECTRONIC COMMUNICATIONS 

6000.  Government Computers.  The DON uses various tools to monitor user activity on government computers and to implement varying levels of capacity and filtering restrictions.  Generally speaking, communications using or information stored on DON IT are not private and are subject to routine monitoring, interception, and search; and may be disclosed for any authorized purposes.[footnoteRef:45]  DON employees logging on to DoD computers, will see the following banner, which explicitly recognizes the privileged nature of communications and work product related to legal representation and services: [footnoteRef:46]  [45:  DON CIO Memo of 12 Feb 16 “Acceptable Use of Department of the Navy (DON) Information Technology (IT)” can be found at http://www.doncio.navy.mil/contentview.aspx?id=7498.]  [46:  See DoDI 8500.01, Cybersecurity, Encl. 3.] 


STANDARD MANDATORY DOD NOTICE AND CONSENT BANNER

You are accessing a U.S. Government (USG) Information System (IS) that is provided for USG-authorized use only.
By using this IS (which includes any device attached to this IS), you consent to the following conditions:
· The USG routinely intercepts and monitors communications on this IS for purposes including, but not limited to, penetration testing, COMSEC monitoring, network operations and defense, personnel misconduct (PM), law enforcement (LE), and counterintelligence (CI) investigations.
· At any time, the USG may inspect and seize data stored on this IS.
· Communications using, or data stored on, this IS are not private, are subject to routine monitoring, interception, and search, and may be disclosed or used for any USG-authorized purpose.
· This IS includes security measures (e.g., authentication and access controls) to protect USG interests--not for your personal benefit or privacy.
· Notwithstanding the above, using this IS does not constitute consent to PM, LE or CI investigative searching or monitoring of the content of privileged communications, or work products, related to personal representation or services by attorneys, psychotherapists, or clergy, and their assistants. Such communications and work products are private and confidential. See User Agreement for details.

6001.  LA Communications.  JAs providing LA services should place language substantially as follows after the JA’s signature line on all electronic communications:

ATTORNEY-CLIENT PRIVILEGED COMMUNICATION OR ATTORNEY WORK PRODUCT
FOR OFFICIAL USE ONLY: This e-mail may contain confidential and Privacy Act (5 U.S.C. § 552a) information.  Any misuse or unauthorized disclosure may result in both civil and criminal penalties.  Please handle in accordance with the following notices and disclaimer:  
CONFIDENTIALITY NOTICE: The information contained in or attached to this communication may be legally privileged, confidential, and intended for use only by the individual or entity to which it is transmitted.  Any other use of this communication is strictly prohibited.  If you have received this communication in error, please notify the sender immediately at the above email or phone number, and delete or destroy this message.
PERSONAL INFORMATION NOTICE: Information contained within this document or its attachments may contain personal information, disclosure of which is generally prohibited by the Privacy Act (5 U.S.C. § 552a).  Protected information included in this document or its attachments is being communicated in accordance with section (b)1 of the Act which permits disclosure to individuals within the Department of Defense (DOD) with an official need to know.  Release of such protected information outside of the DOD is prohibited.
DISCLAIMER:  Any opinions in this e-mail are the personal legal/administrative opinions of the sender and do not represent an official position of the United States Marine Corps, Department of Defense, or United States Government.  


6002.  Encryption.  Email transmissions containing client information and PII must be encrypted.[footnoteRef:47]  [47:  DON policy requires that all email containing sensitive information including PII must be digitally signed and encrypted.  Guidelines for email encryption were issued in a Naval message from the DON CIO: DTG 032009Z OCT 08, "DON Policy Updates for Personal Electronic Devices Security and Application of Email Signature and Encryption."] 



VII.   DEPLOYMENT ENVIRONMENTS

7000.  Conflicts of Interest in Deployment Environments  

    1. Organizational Conflicts.  Deployed JAs who are advising the commander and simultaneously providing LA to members of the command must take great care to avoid conflicts of interest.  Because the JA may not become aware of a potential conflict until some point during the initial client interview, the JA should advise the prospective client of the JA’s pre-existing duties to the command before the service member begins revealing information.  Referrals to other LA attorneys may be appropriate and can be made through telephonic or electronic means.[footnoteRef:48] [48:  Other-Service LA office locator information can be found at http://legalassistance.law.af.mil  and http://www.militaryinstallations.dod.mil/MOS/f?p=MI:ENTRY:0. ] 


    2. Client Conflicts.  In order to detect and avoid client conflicts of interest, JAs should take with them on deployment a list of clients they have previously advised on LA or defense matters, or any other matters which may result in a conflict of interest.  This list should be checked for conflicts before advising the deployed service member.  The JA may not advise a party in the deployment environment if that JA has already formed an attorney-client relationship with an opposing party.

7001.  Protection of Client Information.  Client information may be stored only on secure government computers that are dedicated to LA.  Access to that information is allowed only to the JA providing LA services and LA support personnel.  Client information may be placed on shared drives only when access is limited to LA personnel.  All documents provided by the client should be returned to him or her upon completion of LA services and client information should be deleted from the computer when the JA is no longer providing LA services to the deployed unit(s).  

7002.  Resources 
 
    1. Secure JLA Website and RLS Website.  Prior to deployment, the JA should request access to the secure JLA website where LA information and resources are posted, as well as LA material specific to deployment environments.   Reserve JAs also can find LA material posted on the RLS website:  http://www.hqmc.marines.mil/sja/Branches/ReserveLegalSupport(RLS).[footnoteRef:49]     [49:  See Ch. XVI and XVII in this Manual regarding various SCRA protections.] 

  
    2. Reach-Back. The supporting LSST LA office, RLAD, and JLA are available for guidance.  JAs should make contact with the supporting LA office prior to deployment to ensure channels of communication are established.  When the JA seeks legal advice in a particular case from the supporting LA office, that office first must conduct a conflicts check to ensure it has not already provided LA services to an opposing party.  

    3. Navy and Marine Deployer’s Content.[footnoteRef:50]  This OJAG website has documents, handbooks, and regulations that may be helpful when advising deployed commanders and/or personnel.  The website includes the “Deployed Marine Air-Ground Task Force (MAGTF) Judge Advocate Handbook.”  The handbook is published by the Center for Law and Military Operations, TJAGLCS, and provides guidance on issue-spotting and ways to handle commonly encountered LA problems in a deployment environment.  JAs should download the handbook before deploying. [50:  Go to http://www.jag.navy.mil/distrib/CLAMO.html.] 


    4. The “United States Citizenship and Immigration Services (USCIS) Policy Manual, Volume 12,” contains naturalization policy and procedures for military members and their families, to include overseas processing.[footnoteRef:51]   [51:  The Manual can be found at https://www.uscis.gov/policymanual/HTML/PolicyManual.html.  ] 

 
    5. ABA Military Pro Bono Program (MPBP).  In appropriate cases, JAs should consider referring deployed clients to the MPBP.  Referral criteria are in APPENDIX F.  The JA should inform JLA of the referral.[footnoteRef:52]  [52:  Contact Ms. Mary Hostetter, JLA, at mary.hostetter@usmc.mil or 703-692-7442.
] 


    6. ABA Operation Stand-By.  JAs may contact private attorneys on the ABA Operation Stand-By list with legal questions relating to the private attorney’s substantive area of expertise.  Operation Standby is meant solely for attorney-to-attorney communication.  Information about Operation Stand-By can be found at http://www.militaryprobono.org. 

7003.  After-Action Report.  Not later than 45 days after the deployment concludes, the JA providing LA services should submit to JLA a report in memorandum format that addresses lessons learned in providing LA in that environment, as well as the numbers of clients and types of LA services provided. 



VIII.   LIMITATIONS ON LA SERVICES

8000.  Personal Legal Matters Only.  LA is authorized only for personal civil legal affairs.  Legal advice and assistance may not be provided regarding criminal matters or commercial business ventures.  By way of example, a service member who leases his or her single residence due to a PCS move may obtain assistance regarding the lease of that single personal residence.  On the other hand, providing legal advice to a service member regarding multiple leased residences or a business partnership or venture is not of a personal nature.[footnoteRef:53]   [53:  NOTE: LA attorneys may provide legal assistance to clients on landlord/tenant disputes arising from their lease with PPV housing companies, but should not provide advice and/or assistance in connection with the underlying housing privatization initiative.  ] 

 
8001.  Non-federal Entities.  LA may not be provided to non-federal entities that have been chartered by appropriate authority to function on military installations (e.g., spouses clubs, booster clubs, command fundraising committees, social committees, etc.).    

8002.  Ethics and Standards of Conduct  Matters.  LA attorneys may not provide advice concerning government ethics and standards of conduct, to include post-government employment restrictions.  Persons seeking such advice should be referred to the appropriate ethics counselor.  LA attorneys may conduct general informational briefings during transition assistance programs to Marines retiring or otherwise departing the Marine Corps.  The briefing attorney should refer all requests for individual advice to the appropriate ethics counselor.  In the event an attorney who provides LA services in an SJA office or deployment environment is also designated as an ethics counselor, refer to the Joint Ethics Regulation (JER).[footnoteRef:54]       [54:  DoD 5500.07-R, Joint Ethics Regulation (JER), para. 2-212, defines “ethics counselor” and provides the following: “…Legal assistance officers (or equivalent) who also serve as Ethics Counselors must clearly separate these roles.  Communications received in an Ethics Counselor capacity are not protected by the attorney-client privilege while communications received in a legal assistance capacity may be.  Attorneys who serve as Ethics Counselors must advise individuals being counseled as to the status of that privilege prior to any communications….”] 


8003.  Employment and USERRA Matters  

    1. LA attorneys may not provide advice on civilian employment matters but may provide general information related to the Uniformed Services Employment and Reemployment Rights Act  (USERRA), 38 U.S.C. §§ 4301-4334.[footnoteRef:55]      [55:  See 20 CFR Part 1002.  The employment rights of individuals who voluntarily or involuntarily leave employment positions to undertake military service are protected under the USERRA.  The Act is intended to minimize the disadvantages to an individual that occur when that person needs to be absent from his or her civilian employment to serve in the United States Uniformed Services.  The USERRA applies to persons who perform duty, voluntarily or involuntarily, in the Uniformed Services, which include the Army, Navy, Marine Corps, Air Force, Coast Guard, and Public Health Service Commissioned Corps, as well as the Reserve components of each of these Services.  USERRA is administered by the U.S. Department of Labor's Veterans Employment and Training Service (VETS).  See https://www.dol.gov/general/topic/termination/veterans#lawregs.
  


] 

    2. The Employer Support of the Guard and Reserve (ESGR) is the primary DoD office for all matters concerning employer support of the National Guard and Reserve, and serves as the lead proponent for USERRA matters within DoD.[footnoteRef:56] [56:  The ESGR is managed by USD (P&R). See http://www.esgr.mil/USERRA/What-is-USERRA.aspx.] 


    3. DoDI 1205.12, Civilian Employment and Reemployment Rights for Service Members, Former Service Members and Applicants of the Uniformed Services, 24 Feb 16,[footnoteRef:57] establishes policy and procedures for informing service members and applicants of the Uniformed Services of their employment and reemployment rights, benefits, and obligations and provides contact information for government agencies responsible for assisting those persons.       [57:  See Change 1, effective 20 May 16. ] 


8004.  Real Estate.  LA attorneys may not draft real estate sale or purchase documents, perform title examinations, issue title opinions, or conduct real estate closings.

8005.  Advice and Assistance in Official Military Matters.  LA duties are separate and apart from responsibilities of Trial Counsel, Defense Counsel, Victims’ Legal Counsel (VLC), and others involved in processing courts-martial, non-judicial punishments, administrative boards or proceedings, and investigations, except as provided below.

    1. Service members accused or suspected of offenses or conduct that may result in disciplinary or judicial proceedings under the Uniform Code of Military Justice (UCMJ) or processing for administrative separation should be referred to the appropriate Defense Services Office (DSO).  This does not preclude providing LA advice to service members regarding family support obligations.

    2. Marines who are the subject of a command investigation of missing, lost, or stolen government property  have the right to legal assistance at various stages of the investigation.   If the approving authority intends to hold the Marine liable, the Marine has the right to receive legal advice from the local Legal Assistance Office.[footnoteRef:58]   [58:  See MCBul 4440.4, Financial Liability Investigation of Property Loss (12 Sep 16), Encl (1), para. 22.  Enclosure (3) therein contains a Process Flow chart that includes legal advice for the individual.  Refer to DoD 7000.14R (FMR) regarding due process requirements before involuntary payment can be initiated.  NOTE:  If there may have been criminal conduct on the part of the Marine, refer the Marine to the DSO after coordinating with that office.  ] 


    3. LA attorneys may not assist service members in filing complaints under the UCMJ and DON regulations, petitions for relief to the Board of Correction of Naval Records (BCNR) (but see paragraph 2 above) or Naval Discharge Review Board (NDRB), fitness report or evaluation rebuttals, Request Mast, or other similar administrative complaints.  LA attorneys may not assist clients in filing Inspector General (IG) complaints, but LA attorneys may provide general procedural information.  All such matters should be referred to the appropriate DSO, VLC office, or Disability Evaluation System (DES) Counsel.[footnoteRef:59]  [59:  The Disability Evaluation System (DES) is used to assess whether wounded, ill, and injured service members can recover from their disabling conditions and remain in the Naval Service, or whether they should be medically retired or discharged.  Department of the Navy (DON) disability attorneys provide legal review, support, and representation to Marines and Sailors referred into the DES, pending evaluation by the Physical Evaluation Board (PEB) for potential retention, medical separation or medical retirement.  The DES Counsel Program is currently staffed with DON civilian attorneys and Navy and Marine Corps Reserve attorneys.  Beginning in FY 16, all positions will be filled by DON civilian attorneys operating under centralized management of OJAG, Code 16.  The Program Manager is Mr. Jim Carston, OJAG (Code 16), who can be reached at: 202-685-7182 and James.Carsten@navy.mil.  The Branch Head JLA is the Marine Corps liaison to the DON DES Counsel Program.  Additional information can be found at https://portal.secnav.navy.mil/orgs/JAG/16/DES/SitePages/Home.aspx.  Contact information for DON DES Counsel is posted on the secure JLA website.   ] 

8006.  Victims of Crimes   

    1. The Victims Legal Counsel Organization (VLCO) has primary responsibility for assisting victims of crimes.[footnoteRef:60]  LA attorneys advising victims on traditional LA matters may not advise or represent the victim in military justice matters related to the crime itself.[footnoteRef:61]  When LA personnel are made aware that a person seeking LA services is a crime victim,[footnoteRef:62] he or she should be provided with an informational handout explaining victims’ rights described below[footnoteRef:63] and then referred to the appropriate VLC office.[footnoteRef:64]  LA attorneys who, after starting consultation with a client, become aware that a crime was committed, may continue to provide LA-related advice, but may not advise the client concerning the crime itself or associated legal proceedings.[footnoteRef:65]   [60:  See LEGADMINMAN, Chapter 6, The Marine Corps Victims’ Legal Counsel Organization, and VLCO webpage at http://www.hqmc.marines.mil/sja/Branches/Victim-Legal-Counsel-Organization-VLCO/. ]  [61:  Unless otherwise appointed as the client’s VLC.]  [62:  NOTE:  LA personnel do not make the determination whether a person is a crime “victim.”  The person’s assertion that he or she is a crime victim is controlling.  ]  [63:  A sample Victims’ Rights handout is posted on the secure JLA website.   ]  [64:  NOTE: The VLC office should refer victims to the LA office for traditional LA services, if needed. ]  [65:  NOTE:  As an example, a client seeking divorce advice might reveal domestic abuse during consultation with the LA attorney.  While the impact of transitional compensation benefits may affect divorce and/or child custody strategy, eligibility for those benefits is also associated with the crime of domestic abuse.  In appropriate circumstances and with client consent, the LA attorney should discuss the matter with the VLC.   ] 


    2. LA attorneys should become familiar with the DoD “Standards for Victim Assistance Services in the Military Community” [footnoteRef:66] and the services and benefits available to victims through programs that include the Victim and Witness Assistance Program (VWAP),[footnoteRef:67] Sexual Assault Prevention and Response (SAPR) Program,[footnoteRef:68] Family Advocacy Program (FAP),[footnoteRef:69] and Victim Compensation Programs.[footnoteRef:70]  Resource material can be found on program websites as well as posted on the secure JLA website.  [66:  See DoDI 6400.07, Standards for Victim Assistance Services in the Military Community.]  [67:  See DoDD 1030.01, VWAP; DoDI 1030.2, VWAP Procedures; SECNAVINST 5800.11B, VWAP; and MCO 5800.14, VWAP. ]  [68:  See DoDD 6495.01, SAPR Program; DoDI 6495.02, SAPR Procedures; SECNAVINST 1752.4A, SAPR; and MCO 1752.5B, SAPR Program. ]  [69:  See DoDI 6400.1, FAP; DoDI 6400.06, Domestic Abuse Involving DoD  Military and Certain Affiliated Personnel; SECNAVINST 1752.3B, FAP; and MCO 1754.11, Family Advocacy and General Counseling Program.  ]  [70:  See 10 U.S.C. § 1059, Dependents of Members Separated for Dependent Abuse: Transitional Compensation; Commissary and Exchange Benefits; 10 U.S.C. § 1076e (extended medical care); and 10 U.S.C. § 1408 h(2)(A), Benefits for Dependents Who Are Victims of Abuse by Members Losing Right to Retired Pay; DoD 7000.14-R, Financial Management Regulation (FMR), Vol. 7B, Chapters 59 and 60; and DoDI 1342.24, Transitional Compensation for Abused Dependents.] 


    3. The JAGMAN, Ch. VII, para. 0707a(1)(c), lists crime victim information that LA offices should provide (regardless of whether the victim elected unrestricted or restricted (confidential) reporting of a sexual assault),  to include the following:

       a. Victim/Witness Programs, including the rights and benefits afforded the victim (including those under 10 U.S.C. § 1565b), the role of the Victim Advocate and what privileges do or do not exist between the victim and the Victim Advocate, and the nature of the communication made to the Victim Advocate as opposed to those made to the LA attorney; 

       b. The differences between restricted and unrestricted types of reporting of sexual assault cases; 

       c. General information concerning the military justice system including the roles and responsibilities of trial counsel, defense counsel, and the investigators (this may include the ability of the government to compel testimony); 

       d. Services available from appropriate agencies or offices for emotional and mental health counseling and other medical services; 

       e. The availability of and protections offered by civilian and military restraining orders; 

       f. Eligibility for and benefits potentially available as part of the transitional compensation benefits established in 10 U.S.C § 1059 and in other state and federal victims’ compensation programs;

       g. Traditional forms of LA involving matters such as leases, taxes, consumer affairs, estate planning and powers of attorney; and 

       h. Other additional rights or benefits provided under military regulations. 

8007.  Proceedings Involving the United States  
   
    1. Title 18, United States Code, prohibits any officer or employee of the government from representing or assisting anyone in any claim or other matter in which the United States is a party or has a direct and substantial interest, other than in the proper discharge of his or her official duties.  Accordingly, LA attorneys may not represent or assist an individual in a matter in which the United States has a direct and substantial interest, whether or not the government’s position is adverse to that of the individual, except as otherwise authorized by the SJA to CMC.   
  
    2. LA offices may, as resources permit, assist clients in the following matters: [footnoteRef:71] [71:  See Ch. XVI, para. 16002, of this Manual regarding Indebtedness and Ch. XVII, para. 17010, concerning Adoptions. ] 


        a. Reimbursement for adoption expenses;

        b. Garnishments and other involuntary allotments to satisfy consumer debts;

        c. Government indebtedness resulting from overpayment of pay or allowances, or for any other non-disciplinary reason provided the client is advised that services will be limited to advice, counseling and action to resolve the problem through DoD fiscal and administrative channels, which may include assistance with requests for waivers of indebtedness from the Defense Finance and Accounting Service (DFAS); and 

        d. Assistance with basic claims information regarding applicable statutes of limitation, how to obtain and complete claims forms, where to file claims, and assistance with contacting appropriate claims processing authorities.[footnoteRef:72]   [72:  See Ch. XXI of this Manual regarding Disaster and Emergency Response.] 


8008.  Advice to Third Parties.  The privileged attorney-client relationship requires personal and private communication with the client.  LA advice or assistance normally may not be provided through third parties.  This prohibition does not bar delivery of substantive advice to court-appointed guardians on behalf of a ward or to an agent on behalf of an incapacitated or disabled principal where the agent is acting under a duly executed Power of Attorney or by court appointment.  When command representatives seek information or assistance on behalf of a specific service member, they normally should be advised to have the service member obtain a LA appointment or go to the LA office during walk-in hours.

8009.  Telephone Inquiries. The initial delivery of LA normally should not be provided over the telephone except as otherwise authorized in this Manual.[footnoteRef:73]  [73:  See Ch. IV, para. 4001, of this Manual for appropriate methods of providing remote LA services.] 


8010.  Representation of Opposing Parties or Interests  

    1. When two or more eligible persons with conflicting interests seek advice from the same LA office on the same or substantially the same matter, the party first establishing an attorney-client relationship may be provided with representation.  The LA attorney and other LA attorneys in the same LA office may not represent the other conflicted party, except as provided below.  The party without the attorney-client relationship may be directed toward other legal resources.   Due to client confidentiality, the LA office may not tell the conflicted client why he or she cannot be seen.[footnoteRef:74] [74:  NOTE:  With Head, LA Office approval, personnel may explain the concept of conflicts of interest:  LA offices are not allowed to see parties with conflicting interests.  The person first establishing an attorney-client relationship with this office is represented.  The other party must be referred to other LA resources.  ] 


    2. LA attorneys are not prohibited from representing both husband and wife in a joint legal matter     (e.g., Estate Planning and Will drafting) provided the LA attorney obtains a “Dual Representation Waiver of Conflicts” statement signed by both parties and such representation is not otherwise prohibited.[footnoteRef:75]   The “Dual Representation Waiver of Conflicts” form is in APPENDIX G.           [75:  Refer to JAGINST 5803.1_series, Professional Conduct of Attorneys Practicing Under the Cognizance and Supervision of the Judge Advocate General.] 


8011.  Supervisory Conflicts of Interest.  Supervisors and RLADs may not knowingly provide advice concerning a particular case to both LA attorneys representing opposing parties.

8012.  Debt Collection Activity Against Other Service Members and Dependents.  LA attorneys and LA personnel may not engage in commercial debt collection activities against service members and/or their dependents on behalf of a client.  For purposes of this paragraph, prohibited debt collection activities include, but are not limited to, contacting the alleged debtor’s command or employer, sending demand letters or email, and making telephone calls to the alleged debtor or household members.  LA attorneys may, however, advise clients on commercial debt collection options that are legally available to them under State and Federal law.[footnoteRef:76]   [76:  Note: This paragraph does not apply to dependent non-support matters, which are discussed in Ch. XVII, para. 17008, of this Manual.  ] 


8013.  Discretion to Limit Services.  The OIC, LSSS or his or her designee may limit the scope of services delivered by LA offices under his or her authority, as necessary.  Limitation of services may be necessary in situations that include emergent requirements, increased demand for specific services, personnel shortages, limited resources, or the unavailability of requisite expertise to adequately address the requested service.







IX.   EXPANDED LEGAL ASSISTANCE PROGRAM (ELAP) 
AND
EXCEPTIONAL FAMILY MEMBER (EFM) COUNSEL PROGRAM

9000.  Expanded Legal Assistance Program (ELAP)    

    1. The Expanded Legal Assistance Program (ELAP) may be established in LA offices with prior authorization from the SJA to CMC (JAD (JLA)).  ELAP services are provided in addition to, rather than in place of, normal LA services.  ELAP may be authorized for LA offices able to commit sufficient personnel and resources to maintain an active and effective LA program in addition to the ELAP.  
       
     2. Limitations on ELAP services  

        a. ELAP representation is not authorized for marital dissolution cases, but LA Offices may assist clients with pro se filing.   

        b. ELAP representation also may be limited by local court rules/orders and agreements with the local Bar.  Sample requests for court and Bar approval are posted on the secure JLA website.  

        c. Before recommending a case for ELAP, the LA attorney should consider available referral sources discussed elsewhere in this Manual, such as the ABA Military Pro Bono Program, which allows referrals for certain types of cases.[footnoteRef:77]   [77:  See ABA Pro Bono Guidelines in Appx. F of this Manual.] 


    3. ELAP authorization requests should be submitted to the SJA to CMC (JAD (JLA)) via the OIC, LSSS and include the following:[footnoteRef:78] [78:  NOTE:  The MCAS Beaufort, SC, ELAP package is on the secure JLA website and can be used as an example. ] 


        a. The reasons ELAP will not undercut the LA office’s satisfaction of normal LA demand (e.g., provide a summary of LA services currently being offered by the LA office, current LA office staffing and expected ELAP caseload).

        b. Types of ELAP cases the LA office intends to handle (e.g., court appearances to invoke SCRA stay of proceedings protection for Service members;[footnoteRef:79] SCRA violations regarding consumer and landlord/tenant matters;[footnoteRef:80] local automobile contracting fraud, etc.) and reasons why clients need ELAP representation in those matters (e.g., no available pro bono services in the area or through the ABA Military Pro Bono Program, etc.).     [79:  In certain circumstances, the SCRA requires a court to appoint an attorney to represent an absent service member for the limited purpose of exercising his or her SCRA rights (e.g., see 50 U.S.C. 3931 (§ 201 of the Act), Protection of Servicemembers against Default Judgments.  See Ch. XVI, para. 16001, of this Manual regarding the SCRA.]  [80:  Department of Justice (DOJ) SCRA enforcement action is discussed in Ch. XVI. ] 


        c. Copies of agreements with the local Bar and other state entities addressing/authorizing ELAP in that jurisdiction and state court rules/orders applicable to ELAP, if any.  Include restrictions levied on the types of cases authorized. 

        d. Names of the LA attorneys who will engage in ELAP, their licensing State, and expected period of time they will be assigned to the LA office. 
     
    5. Duration, expiration, and renewal of authorization.  ELAP authorizations will expire 60 days after the departure of the current OIC, LSSS unless sooner renewed via written request to the SJA to CMC (JAD (JLA)).  Renewal requests should include an accounting of ELAP cases handled since authorization or last renewal and a list of the departing/departed ELAP attorneys and new LA attorneys who will participate in ELAP.  Renewal requests should be forwarded to JLA no later than 30 days prior to expiration.  

9001.  Exceptional Family Member (EFM) Counsel Program

    1. The ELAPs at Camp Lejeune and Camp Pendleton include Exceptional Family Member (EFM) Counsel who provide specialized LA services to assist families enrolled in the EFM Program.[footnoteRef:81]  The scope of EFM Counsel representation is primarily to obtain benefits and services for the EFM under education laws that include the Individuals with Disabilities Education Act (IDEA) [footnoteRef:82] and other disability laws and regulations benefiting individuals with disabilities. [81:  See Chapter 4 of MCO 1754.4, Exceptional Family Member Program.  ]  [82:  NOTE:  What is the level of educational benefit that school districts must confer on children with disabilities to provide them with the free appropriate public education guaranteed by the Individuals with Disabilities Education Act, 20 U.S.C. § 1400 et seq.? That issue is pending before the Supreme Court in Endrew F. v. Douglas County School District at http://www.scotusblog.com/case-files/cases/endrew-f-v-douglas-county-school-district/. The case was argued 11January 2017.] 


    2. The SJA to CMC is responsible for qualifying civilian attorneys for appointment to the EFM Counsel positions pursuant to authority contained in SECNAVINST 5430.27_series, Responsibility of the Judge Advocate General of the Navy and the Staff Judge Advocate to the Commandant of the Marine Corps for Supervision and Provision of Certain Legal Services. 

    3. EFM Counsel are in Non-Appropriated Fund (NAF) attorney positions.  Marine and Family Programs Division (CMC M&RA (MF)) funds the positions and NAF human resources support is provided through Human Resources and Training Branch (M&RA (MRG)).  The RLAD serves as Rating Official and the Associate Counsel, M&RA (MF)[footnoteRef:83] serves as Reviewing Official for EFM Counsel performance evaluations.[footnoteRef:84]  Copies of completed performance evaluations are provided to JAD (JLA).   [83:  The Associate Counsel works for the Counsel to the Commandant (CL). ]  [84:  NAF attorney performance evaluation forms are not the same as those used for appropriated fund federal employees. ] 

    
    4. The RLAD is responsible for directly supervising EFM Counsel and overseeing EFM Counsel workload to determine availability to support traditional LA services to non-EFMP families.  

    5. EFM counsel may engage in the following ELAP services consistent with their expertise: 
 
        a. Provide advice and representation to EFMP families before schools, administrative forums, and if necessary, state courts to obtain education and related services benefitting EFMs;

        b. Provide advice and representation to EFMP families in administrative proceedings to obtain state disability benefits for the EFM;
 
        c. Draft Special Needs Trusts and guardianship petitions; 

        d. Coordinate access to pro bono legal representation as necessary, including for those matters that would require representation against the United States;

        e. Support installation-level family services programs (i.e., installation EFMP and School Liaison Program) through presentations on disability law issues;      

        f. Provide advice regarding lease agreements between an EFMP client and the military privatized housing (PPV) management company similar in nature to other landlord and tenant matters handled by LA attorneys.  EFM Counsel may not represent EFM clients on matters concerning the construction or management contract between the government and the PPV developer and management company; and 

        g. Provide traditional LA services to other eligible LA clients, as directed by the RLAD.

    6. EFM counsel may not represent EFM clients with claims against the U.S. Government.  EFM counsel may provide general information regarding those matters and should, when appropriate, refer the client to other legal resources. 

    7. EFM attorneys submit quarterly case metrics to JLA in the prescribed format and on the dates established by JLA. 


X.   CLIENT REFERRALS 

10000.  Client Referrals.  Referral sources for clients needing services beyond those available at the LA office include, but are not limited to, the following: 

    1. American Bar Association (ABA) Military Pro Bono Program (MPBP).  The MPBP connects active-duty military personnel, and dependents in some cases, to free LA provided by volunteer private law firms and attorneys for many types of civil legal problems outside the scope of services provided by military LA offices.  LA attorneys should refer clients meeting MPBP referral criteria through the MPBP website for placement with pro bono representation.  Once submitted, the designated RLAD will approve or disapprove the referral.  Eligibility guidelines and referral procedures are posted at http://www.militaryprobono.org  and are in APPENDIX F.

    2. Private Attorneys   

        a. Referral to specifically named private attorneys normally is not authorized except in emergencies as determined by the client's LA attorney, in consultation with the Head, LA Office or RLAD.  Emergencies include such things as clients needing immediate court representation to protect their legal interests when other avenues are not available.  To avoid the appearance of favoritism and impropriety when making such an emergency referral, the LA office should, when possible, provide the names of at least three (3) private attorneys for the client's consideration.  The Head, LA Office or RLAD should ensure that the private attorneys to whom a client is referred are licensed and, as evidenced by the applicable State Bar Association website, are in good standing and have no disciplinary action taken or pending. 
 
        b. LA attorneys should advise clients that neither the DoD nor any branch thereof endorses any particular attorney.  The person referred should be advised that he or she is responsible for the payment of all fees associated with private representation and that the LA office cannot vouch for any private attorney’s competence or ability to handle the person’s legal matter. 

    3. Law School Clinical Programs.  Many law schools have established legal assistance clinics for service members and veterans that are supervised by experienced attorneys.  Clinical programs often include assistance with matters involving consumer law, landlord-tenant, bankruptcy, and disability.

    4. Local Legal Aid Offices.  Some locations have legal aid offices, but most, if not all, have income criteria for clients.  LA attorneys should become familiar with what is available in their area and the criteria for services.      

    5. American Immigration Lawyers Association (AILA) Military Assistance Program (MAP).  In most instances, military citizenship cases can be resolved easily;  however, family members may have difficult and challenging issues, especially concerning their status.  LA attorneys may refer clients to the AILA MAP to connect them with experienced private immigration attorneys.  The AILA MAP website can be found at: http://www.aila.org/practice/pro-bono/find-your-opportunity/military-assistance-program.  Although clients may apply directly through that website without LA attorney referral, the AILA MAP application may ask if the client has sought military legal assistance. 

10001.  Reserve JAs.  Reserve JAs in an active or drilling status may participate in the MCLAP and advise LA clients, provided their participation is approved by the OIC, LSST.  In their private capacity, they may not receive fees or compensation for the same matters about which they consulted with or advised their LA clients. 

10002.  Installation and Community Support Services.  There are many Marine and Family Support (M&FS) programs that offer invaluable services that may benefit clients and, in many cases, help them avert or lessen legal problems.  LA attorneys and staff should become familiar with services offered aboard their installation, make liaison with program managers, and refer persons when appropriate.  They should also be familiar with local community resources that may benefit clients, to include availability of emergency shelters for abused persons.  The LA Office SOP should include contact information.


XI.   VOLUNTEER SERVICES 

11000.  Authority.  A Federal agency may accept uncompensated volunteer services provided it is authorized by law; otherwise, acceptance could be a violation of the Anti-Deficiency Act.[footnoteRef:85]   With SJA to CMC approval, LA offices may use certain volunteer services pursuant to 10 U.S.C. § 1044, 10 U.S.C. § 1588, 5 U.S.C. § 3111, and DoDI 1100.21, Voluntary Services in the Department of Defense.[footnoteRef:86]  [85:  See 31 U.S.C. § 1342, Limitation on Voluntary Services, which is part of the Anti-Deficiency Act found in      Title 31. ]  [86:  DoDI 1100.21, para. E3.4.2, addresses acceptance of volunteer services from host-nation or third-country citizens.] 


11001.  Volunteer Agreements

    1. All volunteers must sign Part II of DD 2793, Volunteer Agreement for Appropriated Fund (APF) Activities, in accordance with DoDI 1100.21.  A copy of the signed Volunteer Agreement should be given to the volunteer before he or she begins providing volunteer services.  Part IV should be completed at the end of the volunteer’s service in order to document the dates of the volunteer service.   DD Form 2793 is at APPENDIX H.            

    2. All volunteers must also sign an LSSS Volunteer Service Agreement (VSA) which contains, at a minimum, the volunteer’s supervisory chain, scope of expected duties, and acknowledgment and waiver of claims for compensation.  Sample VSAs for each type of volunteer are in APPENDIX I .

11002.  Attorney Volunteers.  The volunteer attorney must be licensed in the State where the LA office is located.  However, at an overseas location, the attorney may be licensed to practice law in any U.S. State or Territory.  Pursuant to JAGINST 5803.2B, Certification of Good Standing with Licensing Authority, the volunteer attorney must provide proof of good standing with their licensing authority[footnoteRef:87] and ensure they will not be in violation of their State’s rules governing pro bono practice in other jurisdictions and/or overseas.  The attorney volunteer may act as a notary[footnoteRef:88] for eligible LA clients under Federal authority of 10 U.S.C. § 1044a after completing notarial training prescribed by the SJA to CMC and posted on the SJA to CMC website.  The attorney volunteer is considered to be a “covered attorney” subject to JAGINST 5803.1_ (series), Professional Conduct of Attorneys Practicing under the Cognizance and Supervision of the Judge Advocate General.   [87:  Per MARADMIN 005/14, all “covered attorneys” are subject to the biennial requirement to provide proof of Good Standing with their licensing authority no earlier than 15 January and no later than 1 April of the year in which it is required.  Attorney volunteers should provide proof of Good Standing to the OIC, LSST as directed.]  [88:  See Ch. XIV of this Manual for notary information.] 

11003.  Paralegal Volunteers.  The paralegal volunteer must provide documentary evidence of their training and paralegal certification.  Pursuant to the NDAA FY17, § 523, change to 10 U.S.C. §1044a, the paralegal volunteer is authorized to perform notarial acts under the Federal authority of 10 U.S.C. § 1044a provided the volunteer is supervised by legal assistance counsel.

11004.  LSSS Training Syllabus for Incoming Volunteer Attorneys and Paralegals.  A sample syllabus detailing LA office on-the-job training requirements for the volunteer is in APPENDIX I. 

11005.  Acceptance Procedures.  The OIC, LSSS should submit a request for approval to accept voluntary services to the SJA to CMC (JAD (JLA)).   A sample request package is posted on the secure JLA website.

11006.  Other Volunteer Services

    1. Law School Student Intern Services.  Pursuant to 10 U.S.C. § 1588,[footnoteRef:89] as amended by the FY 15 NDAA,  LA offices may accept uncompensated Law School student services with the permission of the institution at which the student is enrolled.  Law schools may have programs that allow this type of student internship and may also offer the student academic credit.  The OIC LSSS should request approval to participate in a Law School Intern Program from the SJA to CMC (JAD (JLA)).  [89:  10 U.S.C. § 1588 - Authority to Accept Certain Voluntary Services: (a) Subject to subsection (b) and notwithstanding § 1342 of Title 31, the Secretary concerned may accept from any person the following services: … legal services voluntarily provided as legal assistance under § 1044 of  Title 10 …voluntary legal support services provided by law students through internship and externship programs approved by the Secretary concerned. ] 


    2. High School Student Services.  Pursuant to authority in 5 U.S.C. § 3111, LA Offices may accept volunteer services of local high school students participating in an established LSSS program to provide students with educational experiences.[footnoteRef:90]  The OIC LSSS should request approval from the SJA to CMC (JAD (JLA)).[footnoteRef:91]    [90:  5 U.S.C. § 3111 provides that, among other things, there must be an established agency program.  NOTE:  The OIC, LSSS, MCI-PAC established a High School Program with Kabasaki High School, Okinawa, in 2015. Documents pertaining to that program are posted on the secure JLA website.]  [91:  Parental or guardian permission is required when accepting volunteer services from unmarried family members under the age of 18 (DoDI 1100.21, para. 5.3). ] 


11007.  Volunteer Access to Privacy Act Protected Records.  DoDI 1100.21, para. 5.2.3, provides that volunteers to Appropriated Fund activities (e.g., LA offices) may have access to records contained in a Privacy Act system of records when needed to perform their duties.  The LA Office Head should ensure all volunteers are briefed on requirements to protect client information and safeguard PII and take associated on-line PII/IA training.



XII.   LA OFFICE CORRESPONDENCE,
CLIENT INTAKE FORMS AND WORKSHEETS, 
DOCUMENT GENERATING SOFTWARE, AND 
CASE MANAGEMENT SYSTEM (CMS)

12000.  LA Correspondence  

   1. LA providers should ensure their correspondence in no way implies United States Government or DoD endorsement of their particular efforts on behalf of a client.  Letters should be on LA office letterhead and contain disclaimer language substantially as follows:  

This letter is written by a Legal Assistance Attorney on behalf of an individual client and does not represent an official position of the United States Government, the Department of Defense, the Department of the Navy, or the United States Marine Corps.

    2. All LA attorney correspondence to outside parties should maintain proper decorum and reflect professionalism at all times.  LA Office Heads should regularly review outgoing letters. 

12001.  Client Intake Forms and Worksheets.  LA offices should use standardized forms and worksheets promulgated by JLA and posted on the secure JLA website.[footnoteRef:92]  Client Intake Forms and Worksheet are in APPENDICES J, K, L, and M.  They should be tailored to the specific LA office. [92:  The Privacy Act of 1974 (5 U.S.C. § 552a) requires LA offices to provide a Privacy Act Statement to individuals when they are asked to provide personal information that will be kept in a system of records.  Social Security Numbers (SSNs) may not be collected on the forms (see Ch. V of this Manual regarding PII).] 


12002.  Document Generating Software   

    1. LA personnel should use document generating software provided by JAD, which currently is Drafting Libraries (DL) for Wills and Separation Agreements.  Training slides for DL Wills are posted on the secure JLA website.  If DL software programs fail to generate documents acceptable in certain jurisdictions, JAD (JCD-1 and JLA) may approve use of other software.[footnoteRef:93]    [93:  LA offices in California are using LAWGIC MSA Program software to generate Separation Agreements.  This program does not have the capability to generate Separation Agreements for all States.] 


    2. LA attorneys should be competent to tailor software-generated documents to meet the specific needs of a client.  LA attorneys should be able to explain to a client the meaning of every provision in a document, including the boilerplate language in Separation Agreements, Testamentary Instruments and Advance Medical Directives.

12003.  Case Management System (CMS)   

    1. All LA offices should use the current version of the LA Case Management System (CMS-LA)[footnoteRef:94] provided by JAD.  Clients’ Social Security Numbers (SSNs) may not be entered in the system.[footnoteRef:95]     [94:  NOTE:  A new LA case management module for the Navy and Marine Corps is being developed in the Naval Justice Information System (NJIS).  Rollout date TBD.]  [95:  See Ch. V of this Manual regarding use of SSNs.] 

    2. All LA personnel, including attorneys, should be trained to use CMS-LA.  The User’s Desktop Manual is posted on the SJA to CMC website:  http://www.hqmc.marines.mil/sja//.[footnoteRef:96]   [96:  Go to JAD Resources drop downs:  CMS, CMS Manuals, CMSLA Desktop Manual.
] 



XIII.   RECURRING REPORTS AND INSPECTIONS
RETENTION AND DISPOSAL OF CLIENT RECORDS 

13000.   Recurring  Reports

    1. Quarterly Statistical Office Report.  LA offices must submit quarterly office reports to JLA by the 5th day after the conclusion of the quarter being reported.  The required format is posted on the secure JLA website.  If the office had notable successes and/or challenges during the period, the office should submit that information in memorandum format with the quarterly statistical report.  

    2. Commercial Solicitation Report.  Consistent with DoDI 1344.07, Personal Commercial Solicitation on DoD Installations,  and  SECNAVINST 1740.2E, Solicitation and the Conduct of Personal Commercial Affairs on Department of the Navy Installations,  installation SJAs are responsible for reporting all substantiated commercial solicitation violations and withdrawals of commercial solicitation privileges to JLA as follows: 
        a. Commercial Solicitation Violations.  Submit a report to JLA within 10 days after the command substantiates the violation.  The report format can be obtained from JLA.[footnoteRef:97]   [97:  Periodically, DoD changes the format.] 


        b. Withdrawal of Privileges.  Submit a narrative report in memorandum format to JLA no later than seven days prior to the end of the quarter referencing the previous report to JLA of the underlying commercial solicitation violation.  The narrative report should provide a detailed description of the case and actions taken by the command.  The report should include a copy of the command withdrawal of privileges letter and any response received from the offender.  

        c. Armed Forces Disciplinary Control Board (AFDCB).  Unless the information was included in a previously submitted Commercial Solicitation Report, the installation SJA should provide a narrative report in memorandum format to JLA no later than seven days prior to the end of the quarter of any matters referred to the regional AFDCB and action taken thereon.[footnoteRef:98]   [98:  See 32 CFR Part 631. ] 


    3. VITA Tax Center  Reports.   Refer to Ch. XX of this Manual. 

    4. Critical Information Requirements (CIRs).  JLA is responsible for MCLAP policy development, implementation and oversight.  To enhance JLA’s ability to meet this requirement, LA attorneys should report to JLA, via their OIC, key legal assistance issues that may prevent mission accomplishment or have strategic impact on the judge advocate community and/or Marine Corps.  

13001.  Inspections.  JAD personnel conduct annual Legal Services Inspections (LSIs) of the LSSSs, to include LA offices.  LSIs are conducted in order to assess, assist, and enhance the overall effectiveness of legal support provided throughout the Marine Corps.  The current LA office inspection checklist is in APPENDIX N.
13002.  Retention and Disposal of Client Records.  Client records are considered agency records and should be maintained for a period of two years after completion of the services and then destroyed pursuant to DON regulations. [footnoteRef:99]  For convenience, LA office client files may be stored by calendar year and the entire year of cases disposed of when it is two years from the date of the last case close-out that year. 
 [99:  See SECNAVINST 5210.8E, DON Records Management Program (includes electronic records) and SECNAV M-5210.1, DON Records Management Program (III-5-55:  SSIC 5801, Legal Assistance Records). ] 

XIV.   NOTARIZATIONS AND CERTIFIED TRUE COPIES

14000.  Overview.  Chapter IX of the JAGMAN contains policy and procedures for performing notarial acts under Federal authority (10 U.S.C. 1044a).  LA office personnel must comply with those provisions.   LA offices may have personnel who are State notaries and/or Federally-authorized notaries.[footnoteRef:100]   [100:  A service member may become a State notary if he or she meets the State statutory requirements.  With fiscal office approval, LA offices may fund personnel to obtain State notary licenses when necessary to accomplish the LA mission, but funded personnel may only notarize in that capacity as part of their LA duties.     ] 


14001.  Notarial Authority

    1. State Authority.[footnoteRef:101]  A state notary must meet State or U.S. Territory requirements and be appointed or commissioned as a Notary Public in that jurisdiction.  State law controls who is eligible to become a State notary, what acts a notary may perform, and the form and content of the notarial act.[footnoteRef:102]  Many, if not all, States have adopted some form of the Uniform Law on Notarial Acts[footnoteRef:103] which addresses recognition of notarizations across State lines.[footnoteRef:104]    [101:  Some State notary statutes specifically give force and effect to 10 U.S.C. § 1044a notarial acts.  NOTE:  Notarization does not guarantee that a person, business, or other entity will accept the document (i.e. Power of Attorney).  In appropriate circumstances, advise the client to ascertain whether the document will be accepted by contacting the person or entity they intend to honor the document.  Although not specifically prohibited by 10 U.S.C. § 1044a or the JAGMAN,  LA office policy should be that only State notaries may notarize real estate documents due to differing State requirements. ]  [102:  See North Carolina – N.C. G.S. 10B; South Carolina – S.C. Code of Law, Title 26; Virginia – Code of Virginia, Title 47.1; California – CA Government Code, Title 2, Ch.3, §§ 8200-8230; Arizona -  AZ Revised Statues, Title 41,  §§41-311-370; Louisiana – Louisiana Revised Statutes, Title 35.  ]  [103:  See Revised Uniform Law on Notarial Acts (RULNA) at http://www.uniformlaws.org/shared/docs/notarial_acts/rulona_final_10.pdf.  Comment to Section 13: “Subsection (a)(2) recognizes the authority of certain individuals to perform notarial acts while in the military Service or under the authority of a military Service. These provisions are currently codified in 10 U.S.C § 1044a….”]  [104:  NOTE:  Persons often ask legal offices to notarize documents they bring with them that have pre-printed notary clauses prepared for a State authorized notary.  If the document lacks a notary clause, a notary who is not also an attorney may not decide what type of notarial act is appropriate (e.g., whether an oath is required, whether the document requires witnesses, etc.).  The matter should be referred to a LA attorney.] 


    2. Federal Authority.   

        a. 10 U.S.C. §1044a allows the following persons supporting the military to perform notarial acts that are legally valid in all States and U.S. Territories: 

[bookmark: b_2]            (1) All judge advocates, including reserve judge advocates when not in a duty status, 
            
            (2) All civilian attorneys serving as legal assistance attorneys,
[bookmark: b_3]
           (3) All adjutants, assistant adjutants, and personnel adjutants, including reserve members when not in a duty status,
[bookmark: b_4]
           (4) All other members of the Armed Forces, including reserve members when not in a duty status, who are designated by regulations of the Armed Forces or by statute to have those powers.
[bookmark: b_5]
           (5) For the performance of notarial acts at locations outside the United States, all employees of a Military Department or the Coast Guard who are designated by regulations of the Secretary concerned or by statute to have those powers for exercise outside the United States.
 
           (6) All civilian paralegals serving at military legal assistance offices, supervised by a military legal assistance counsel (as defined in section 1044d(g) of this title).[footnoteRef:105] [105:  NOTE: FY17 NDAA, § 523, amended 10 U.S.C. § 1044a by adding: `1044a(b)(6) - All civilian paralegals serving at military legal assistance offices, supervised by a military legal assistance counsel (as defined in section 1044d(g) of this title).’] 

 
       b. The JAGMAN adds to the list above the following persons as authorized to perform notarial acts:

            (1) For performance of notarial acts outside the U.S., all Department of the Navy (DON) civilians supporting legal assistance offices, 

            (2) All officers in the grade of 0-4 and above,
 
            (3) All COs, XOs, and admin officers,

            (4) All legal and assistant legal officers,
 
            (5) All Marine Corps officers with an MOS of 4430 while assigned as legal administrative officers,

            (6) All Limited Duty Officers (law), 

            (7) All (Navy) legalmen upon completing training, signing a duties and responsibilities form, registering with Code 16, and  

            (8) All Marine Corps legal services specialists E-4 and above, while serving in legal assistance billets, when authorized by the cognizant OIC.** 

** The SJA to CMC has expanded the group of legal services specialists authorized to notarize as follows:  “legal services specialists E-4 and above who complete the notary training and certification process to perform Federal notarial acts that is directed by the SJA to CMC, while serving in legal billets under the direct supervision of a judge advocate or a legal assistance civilian attorney.”  A future update to the JAGMAN is expected to contain this language.

14002.  Notary Training.  Prior to performing notarial acts under authority of 10 U.S.C. § 1044a and the JAGMAN, personnel should complete notary training, which includes signing a “Duties and Responsibilities” form, that is posted on the publicly accessible SJA to CMC website under “JAD Resources” at http://www.hqmc.marines.mil/sja/unithome.aspx.[footnoteRef:106]  The notary’s OIC should maintain training documentation.  Failure to complete the training due to military exigencies will not affect the validity of the notarial acts, but training should be completed as soon as practicable.   [106:  LA personnel should keep hard copies of the slides for easy reference. ] 


[bookmark: a_1]14003.  Eligible Recipients.  10 U.S.C. § 1044a notaries may provide notarial services only for those authorized under that statute:  

    1. Members of any of the Armed Forces,
[bookmark: a_2]
    2. Other persons eligible for legal assistance under the provisions of 10 U.S.C. § 1044 or regulations of the Department of Defense,[footnoteRef:107]     [107:  Look at 10 U.S.C. §1044 and JAGMAN for the list of persons eligible for LA.  Because the JAGMAN expands the categories of persons eligible to receive legal assistance services, LA personnel should have ready access to the JAGMAN and refer to it if unsure of someone’s eligibility.] 

 
    3. Persons serving with, employed by, or accompanying the Armed Forces outside the United States and outside the Commonwealth of Puerto Rico, Guam, and the Virgin Islands , and
 
    4. Other persons subject to the Uniform Code of Military Justice outside the United States.[footnoteRef:108]  [108:  See 10 U.S.C. § 802, Art. 2 – Persons Subject to UCMJ.] 


14004.  Identification.  The notary must determine the person’s eligibility for services and whether the person appearing before him or her is the person named in the document to be signed.  Per Ch. IX of the  JAGMAN, acceptable forms of identification are: valid State or Federally issued identification card, driver’s license, and passport.  When impossible or impracticable for an active-duty member to retrieve his or her State or Federally issued identification card, the OIC may authorize reliance on the Common Access Card (CAC) as identification and the notary may use personal knowledge of an active-duty service member or personal knowledge of a credible witness to verify identity.

14005.  Notary Clauses   

    1. The person performing the notarial act must specify in the document’s notary clause that they are among those persons authorized by 10 U.S.C. § 1044a to provide the notarial service.  Notary clauses should also recite the eligibility of the signer to receive the service.  Sample § 1044a notary clauses are in APPENDIX O.  
 
    2. No Seal is required.  Per 10 U.S.C. § 1044a(b), the signature of any such person acting as a notary, together with the title of that person’s office, is prima facie evidence that the signature is genuine, that the person holds the designated title, and that the person is authorized to perform a notarial act.[footnoteRef:109] [109:  NOTE: Although a seal is not required, LA offices use a raised or inked seal of their own making to help ensure the document is more readily accepted by persons not familiar with military notarizations.] 




14006.  Notary Logbooks  

    1. Notary logbooks should include the signer’s name, address, and signature; the type of document notarized or attested to; the date of the notarial act; and the type of identification used to verify the signer’s identity.[footnoteRef:110]  Notaries may not collect or record in their logbooks social security numbers, passport numbers, driver’s license numbers or other identification card numbers that can be associated to a particular individual.[footnoteRef:111] A sample notary logbook page is in APPENDIX P.  Offices may record DoD ID (EDIPI) numbers in the logbook.   [110:  State notaries should refer to their State’s requirements to determine if there is additional information that must be entered in their log book (e.g., the signer’s thumbprint).  ]  [111:  Protection of PII is addressed in Ch. V of this Manual.] 


    2. When a notary official acting pursuant to 10 U.S.C. § 1044a ceases to act as a notary, the notary logbook should be retained by the notary as his or her personal property.[footnoteRef:112]  Notary logs should be kept indefinitely for the purpose of confirming specific notarial acts he or she performed many years prior.   [112:  Navy OJAG, Admin. Law Branch, Memo to Code 16 dtd 8 Jun 15 - Notary logs are not agency records and must be retained by the notary and not passed on to other personnel.     ] 


    3. All State licensed notaries must keep notary logs in compliance with the rules and regulations of the State under which they have notarial authority.

14007.  Limitations on Notarial Services.  A 10 U.S.C. § 1044a notary may not perform the notary service if:

    1. The signer is not eligible for the service, 
 
    2. The signer cannot verify his or her identification in accordance with the JAGMAN,

    3. The signature was not made in the notary’s presence (unless the client or customer is willing to re-sign in the notary’s presence after satisfactorily proving his or her identity), or 
   
    4. The signer appears to be coerced and/or incapacitated, in which case the notary should alert the OIC.

14008.  Certified True Copies.   A certified “true copy” is a document certified (verified) as being a true copy of the original document created or on file in the originating office.  Only the entity that created the document or maintains the original as part of its official responsibilities is able to certify the document as a “true” copy.  

    1. LA notaries may only certify copies of original documents created by their offices or originals maintained as part of their offices’ responsibilities.  They may not certify copies of public records, court records, county recorder records, birth certificates, marriage certificates, etc.

    2. Military members married or divorced in foreign countries are required to provide the Marine Corps with translated copies of the foreign marriage or divorce documents as proof of family member dependency status (e.g., Japanese Family Registry, Certificate of Acceptance of Divorce or Marriage, etc.).   When a Marine is not able to obtain a certified true copy of the original document from a foreign agency, LA offices may use a “Statement of Verification” form to reflect that although the LA office cannot certify a copy of the foreign document as “true,” it appears to the signer to be a genuine and unaltered copy of the original that is presented.  A sample “Statement of Verification” is in       APPENDIX Q.[footnoteRef:113] [113:  NOTE:  There is no guarantee that other agencies or offices will accept uncertified documents accompanied only by a LA Office “Statement of Verification.” CMC (MFP-1) determines whether the documents are acceptable as proof of military dependency.] 


    


XV.   WILLS, TRUSTS, AND ESTATE PLANNING

15000.  Introduction.  Basic estate planning (e.g., drafting simple Wills, Advance Medical Directives, Living Wills, Durable Powers of Attorney, and SGLI and DD-93 beneficiary designations) is a large part of LA practice.  Complex estate planning, to include drafting complex trusts,[footnoteRef:114] should not be undertaken unless there is requisite expertise within the LA office. [114:  For example, Special Needs Trusts, Credit Shelter Trusts, Disclaimer Credit Shelter Trusts, Marital Deduction Trusts, Qualified Terminable Interest Property (QTIP) Trusts, Qualified Domestic Trusts, and Revocable and Irrevocable Living Trusts. ] 

 
15001. Estate Planning Briefs.  Although members of a command may be required to attend estate planning briefs and be given the opportunity to obtain a Will and other ancillary documents, commanders may not require personnel to execute these documents.  Any testamentary instrument, to be legally effective, must be the free and voluntary act of the maker.   

15002.  Standardized Will Worksheet.   LA providers should use the standardized Will Worksheet posted on the secure JLA website and RLS website and should not use or execute pre-printed fill-in-the-blank Will forms.  The Will Worksheet is in APPENDIX L.

15003.  Will Drafting.   LA providers should use the most current version of LA Will drafting software (e.g., DL Wills) provided by JAD, with the exceptions shown below.  Wills should cite the name of the attorney drafting the Will (or name of the supervising attorney if drafted by support staff), the State where the attorney is admitted to practice law, and the address of the LA office to which the LA attorney is assigned.

     1. Louisiana Wills.  The Navy LA office at the RLSO-SE, NAS JRB Belle Chasse, New Orleans, LA, will assist Marine Corps LA offices in drafting Louisiana Wills.   The LA office should contact that office at (504) 678-4692; FAX (504) 678-4693.  The RLSO uses its own Will Worksheet that will be emailed or faxed to the LA office for completion by the client and then returned to the RLSO for drafting.  The documents then will be returned to the LA attorney with directions for execution. 

    2. Puerto Rico, Guam, American Samoa, the Northern Mariana Islands, and the U.S. Virgin Islands.  The LA attorney should contact  a military LA office at those locations and request assistance in drafting the documents.  Military Services’ LA office locator information can be found at http://legalassistance.law.af.mil.

15004.  Determining Domicile  

        1. “Domicile" (also called “Legal Residence” in some states) refers to the place where a person intends to live and which he or she considers their permanent home.  Indicia of a testator’s domicile include having a residence in the state, owning real property in the state, registering to vote there, paying state income tax there, having a driver’s license in the state, and other affirmative action evidencing intent.  Drafting a new Will when the testator changes domicile may be advisable depending on the client’s circumstances.  

        2. "Home of Record" (HOR) is not synonymous with “Domicile.”  HOR is the place recorded as the individual’s home when commissioned, appointed, enlisted, inducted, or ordered into a tour of active-duty.  Generally speaking, only if a break in service exceeds one full day may the member change the HOR.[footnoteRef:115]   [115:  See Joint Travel Regulation (JTR), Appendix A, Definitions & Acronyms. ] 


15005.  Unexecuted Documents.  Clients should not be given unexecuted documents, but they may be provided clearly marked “DRAFT” copies for review prior to execution.

15006.  Document Retention.  LA providers should not retain copies of executed Wills and ancillary documents.  The client should be advised that he or she must safeguard the original and let someone know where it can be located.

15007.  Military Testamentary Instruments (MTIs).[footnoteRef:116]  As military LA clients are generally a mobile population and estate planning laws are subject to change, reliance on the MTI format for most estate planning services helps to ensure successful probate regardless of any deviation from State statutory formalities of execution.    [116:  Last Will and Testament.] 


    1. An MTI is an instrument that is (1) prepared with testamentary intent in accordance with regulations prescribed under 10 U.S.C. § 1044d by a person (as a testator) who is eligible for military LA, (2) makes a disposition of property of the testator, and (3) takes effect upon the death of the testator.[footnoteRef:117]   [117:  10 U.S.C. § 1044d.  See also definition in DoDD 1350.4, Legal Assistance Matters.] 


    2. Wills prepared as MTIs in accordance with 10 U.S.C. § 1044d and DoDD 1350.4, Legal Assistance Matters, are exempt from any requirement of form, formality, or recording before probate that is provided for testamentary instruments under the laws of a state, and have the same legal effect as a testamentary instrument prepared and executed in accordance with the laws of the State in which it is presented for probate.[footnoteRef:118]    [118:  NOTE:  Probate still must take place where a court has jurisdiction (e.g., decedent’s State of domicile or State where the decedent held property.  LA attorneys should check applicable State/County probate laws and advise clients as appropriate).] 


    3. Required Preamble

MILITARY TESTAMENTARY PREAMBLE:  This is a MILITARY TESTAMENTARY INSTRUMENT prepared pursuant to Title 10 United States Code, Section 1044d, and executed by a person authorized to receive legal assistance from the military Services.  Federal law exempts this document from any requirement of form, formality, or recording that is prescribed for testamentary instruments under the laws of a State, the District of Columbia, or a territory, commonwealth or possession of the United States.  Federal law specifies that this document shall be given the same legal effect as a testamentary instrument prepared and executed in accordance with the laws of the jurisdiction in which it is presented for probate.  It shall remain valid unless and until the Testatrix/Testator revokes it.
    
    4. Required Self-proving Clause

MILITARY TESTAMENTARY INSTRUMENT SELF-PROVING AFFIDAVIT
COMMONWEALTH OF ________, COUNTY OF _________________
We, the Testatrix[footnoteRef:119] and the witnesses, whose names are signed to the attached or foregoing instrument, being first duly sworn, do hereby declare to the undersigned authority that in the presence of the witnesses, the Testatrix, XXXXXX,  signed and executed the instrument as her military testamentary instrument, that she had signed willingly, and that she executed it as her free and voluntary act and deed for the purposes therein expressed.  It is further declared that each of the witnesses, at the request of the Testatrix, in the presence and hearing of the Testatrix and military legal assistance notary and each other, signed the military testamentary instrument as witness, and that to the best of his or her knowledge the Testatrix was at the time at least eighteen years of age or emancipated, of sound mind, and under no constraint, duress, fraud or undue influence.   [119:  DL Wills software will change the gender as appropriate. ] 

    5. Notary Clause.  Use the appropriate notarization clause for a person authorized to perform notarial acts under 10 U.S.C. § 1044a.[footnoteRef:120]    [120:  See Ch. XIV of this Manual and APPENDIX O. ] 

    6. Execution.  Pursuant to FY17 NDAA, § 523, which amended 10 U.S.C. § 1044d, there no longer is a requirement that a military LA attorney act  as presiding attorney. [footnoteRef:121]  Notaries should follow the procedural steps for Will executions in APPENDIX R.[footnoteRef:122]   [121:  NOTE: See FY17 NDAA, § 523, which amended 10 U.S.C. § 1044d. ]  [122:  NOTE:  Group Will executions should not be done except in exigent circumstances and then only as authorized by the OIC, LSST or, in the case of Reserve JAs providing pre-mobilization legal assistance JAD (RLS and JLA).  ] 


15008.  Military Powers of Attorney.  The following applies to all Military Powers of Attorney, not only those associated with Estate Planning.[footnoteRef:123]   [123:  In the Estate Planning context, the Power of Attorney may also be called an Appointment of Agent.] 


    1. A Military Power of Attorney is any general or special power of attorney that is notarized in accordance with section 1044a of Title 10 or other applicable state or federal law.  Generally speaking, one person, as principal, appoints another as his or her agent and confers authority to perform certain specified acts, kinds of acts or full authority to act on behalf of the principal.

    2. Military Powers of Attorney prepared in accordance with 10 U.S.C. § 1044b and DoDD 1350.4, Legal Assistance Matters, are exempt from any requirement of form, substance, formality, or recording that is provided for powers of attorney under the laws of a state; and shall be given the same legal effect as a power of attorney prepared and executed in accordance with the laws of the state concerned.[footnoteRef:124]    [124:  NOTE:  No one is required to accept a Military Power of Attorney (e.g., a business may require use of its own POA form).   ] 


    3.  Required Preamble

PREAMBLE:  This is a MILITARY POWER OF ATTORNEY prepared pursuant to Title 10 United States Code, Section 1044b, and executed by a person authorized to receive legal assistance from the military Services.  Federal law exempts this power of attorney from any requirement of form, substance, formality, or recording that is prescribed for powers of attorney by the laws of a State, the District of Columbia, or a territory, commonwealth or possession of the United States.  Federal law specifies that this power of attorney shall be given the same legal effect as a power of attorney prepared and executed in accordance with the laws of the jurisdiction where it is presented.

    4.  Notary Clause.  Use the appropriate notarization clause for a person authorized to perform notarial acts under 10 U.S.C. § 1044a.[footnoteRef:125]   [125:  See Ch. XIV of this Manual and APPENDIX O.  ] 

15009.  Advance Medical Directives 

    1. An Advance Medical Directive is any written declaration that sets forth directions regarding the provision, withdrawal, or withholding of life-prolonging procedures, including hydration and sustenance, for the declarant whenever the declarant has a terminal physical condition or is in a persistent vegetative state and/or that authorizes another person to make health care decisions for the declarant, under circumstances stated in the declaration, whenever the declarant is incapable of making informed health care decisions.[footnoteRef:126]      [126:  10 U.S.C § 1044c. See also definition in DoDD 1350.4, para. 3.2:  A written document prepared in accordance with this directive, which explains one’s wishes about medical treatment if one becomes incompetent or unable to communicate, or which governs the withholding or withdrawal of life-sustaining treatment from the maker of the document in the event of an incurable or irreversible condition that will cause death within a relatively short period of time, and when the maker is no longer able/competent to make decisions regarding his/her medical treatment.] 


    2. Advance Medical Directives executed by a person eligible for LA and prepared in accordance with    10 U.S.C. § 1044c and DoDD 1350.4, Legal Assistance Matters, are exempt from any requirement of form, substance, formality, or recording that is provided for advance medical directives under the laws of a state; and shall be given the same legal effect as an Advance Medical Directive prepared and executed in accordance with the laws of the state concerned.[footnoteRef:127]   [127:  NOTE:  10 U.S.C. § 1044c does not make an Advance Medical Directive enforceable in a State that does not otherwise recognize and enforce Advance Medical Directives under the laws of the State.] 


    3. Required Preamble

PREAMBLE:  This is a MILITARY ADVANCE MEDICAL DIRECTIVE prepared pursuant to Title 10 United States Code, Section 1044c.  It was prepared by an attorney who is authorized to provide legal assistance for an individual who is eligible to receive legal assistance.  Federal law exempts this advance medical directive from any requirement of form, substance, formality, or recording that is prescribed for an advance medical directive by the laws of a State.  Federal law specifies that this advance medical directive shall be given the same legal effect as an advance medical directive prepared and executed in accordance with the laws of the State concerned.

    4.  Notary Clause.  Use the appropriate notarization clause for a person authorized to perform notarial acts under 10 U.S.C. 1044a.[footnoteRef:128]  [128:  See Ch. XIV of this Manual and APPENDIX O.] 


15010.  Servicemembers Group Life Insurance (SGLI).   For many service members, SGLI proceeds will comprise the bulk of their personal wealth for estate planning purposes.  As with other life insurance, SGLI passes to beneficiaries by virtue of the member’s designation of one or more beneficiaries.   LA attorneys should advise and encourage service members to review their SGLI beneficiary designations and update them as their life circumstances change (e.g., marriage, child born, divorce, etc.).  If a married service member designates someone other than his or her lawful spouse as a Primary Beneficiary to receive all or a portion of the SGLI proceeds, the military Services are required by law to inform the spouse in writing.[footnoteRef:129]  There are other VA-administered dependents and survivors benefits about which LA attorneys must be aware when advising clients in estate planning matters.[footnoteRef:130]  [129:  See 38 U.S.C. § 1967; MCO 1741.8, Marine Corps Government Life Insurance Manual; and FMR, Vol. 7A, Ch. 47, SGLI Program.  NOTE:  There is an Accelerated Benefit Option that gives terminally ill SGLI (and FSGLI and VGLI) policyholders access to a portion of the death benefits before they die.  Eligibility criteria and application information can be found at http://www.benefits.va.gov/insurance/abo.asp.  Additional information about the VA insurance programs can be found in “VA Life Insurance Programs for Veterans and Servicemembers”                   (Feb 16), which can be found at http://www.benefits.va.gov/INSURANCE/docs/2016_VALifeBook.pdf. ]  [130:  See https://www.va.gov/opa/persona/dependent_survivor.asp. ] 


15011.  Leaving Assets to Minors.  LA attorneys should, when appropriate, discuss with clients how distribution of assets left to minor children would likely be handled upon the client’s death.  Discussion should include applicable State UTMA/UGMA laws and whether establishment of a Pre-residuary and/or Residuary Testamentary Trust for Minors is advisable.   A list of State UTMA/UGMA laws is in APPENDIX S.   

    1. A testamentary trust for minors can be created and funded not only with SGLI proceeds, but also with Death Gratuity payments and Unpaid Pay and Allowances.[footnoteRef:131]   The LA attorney should ensure the client understands that not only must the testamentary trust be established in the Will, but he or she must also designate the trustee as the beneficiary on the SGLI form[footnoteRef:132] and DD 93, Record of Emergency Data (RED) in order to fund the trust. [131:  See FMR, Vol. 7A, Ch. 36, Payments on Behalf of Deceased Members.  The Death Gratuity amount currently is $100,000.]  [132:  SGLV 8286, Servicemembers Group Life Insurance Election and Certificate.] 


    2. Sample language to use when creating a Pre-residuary Testamentary Trust for Minors and making correlating beneficiary designations on the SGLI form and DD Form 93 is in APPENDIX T.  

15012.  Beneficiaries for Financial Accounts and Titled Assets.  LA attorneys should, when appropriate, discuss with clients the benefits, if any, of designating beneficiaries on their financial accounts (checking, savings, mutual funds, etc.), updating beneficiary designations in the event of major life changes such as divorce or death, and naming beneficiaries on titled assets, such as vehicles and motorcycles.  In many States, the designation of beneficiaries allows those assets to be transferred outside of probate.            

15013.  Mentally Incompetent Service Members   

    1. A mentally incompetent person is not able to execute a legally binding testamentary instrument  (e.g., Will, Advance Medical Directive, Durable POA).  LA attorneys should discuss with clients the importance of having those documents executed as part of their estate plan.  
   
    2. Members on active-duty are entitled to active-duty pay and allowances even though mentally incapable of managing their own affairs.  The appointment of a guardian, trustee, or other legal representative is a prerequisite to payment.[footnoteRef:133]  Refer to the FMR, Vol. 7A, Ch. 33, Payments on Behalf of Mentally Incompetent Members.[footnoteRef:134]  [133:  NOTE:  During 2017, the LA office in Hawaii had a case involving a member who was 100% disabled and required extensive long-term care.  The family wanted him transferred from a state-side military treatment facility (MTF) to another MTF in Hawaii where the father lived and would provide in-home care. The military hospital in Hawaii was not equipped to accept long-term care patients but agreed to receive him if medevac’d provided a guardian was appointed beforehand who could immediately assume his in-home care and accept VA benefits on the member’s behalf when he was medically retired.  The family had been (erroneously) advised by a civilian attorney that the patient had to be physically present in Hawaii for the court to grant guardianship.  A Catch-22 situation.  The LA attorney in Hawaii worked directly with the Hawaii court for emergency guardianship proceedings for the father without the member’s presence in the state - a very successful resolution.    ]  [134:  See 37 U.S.C. §§ 601-604.  ] 


15014.  Marine Corps Casualty Assistance Program.[footnoteRef:135]  LA attorneys should be familiar with the Marine Corps Casualty Assistance Program administered by Military Personnel Services Branch (M&RA (MFPC)), HQMC, to understand not only the support services available to survivors of deceased Marines, but also the importance of effective estate planning prior to a service member’s death.  Legal issues for surviving family members tend to include their inability to locate the deceased’s testamentary documents, questionable insurance and death gratuity benefits beneficiary designations, tax complications, and unplanned asset management for minor children.[footnoteRef:136]   [135:  See MCO 3040.4, Marine Corps Casualty Assistance Program.]  [136:  Casualty assistance information, to include survivor benefits, can be found on the M&RA website: https://www.manpower.usmc.mil/portal/page/portal/M_RA_HOME/MF/Military%20Personnel%20Services/Casualty.  The Casualty Assistance Section can be reached at 1-(800)-847-1597 (24 hrs/day). ] 



XVI.   CONSUMER PROTECTION

16000.  Consumer Protection Resources.  LA attorneys advise clients on a wide range of consumer matters involving such things as landlord/tenant disputes, mortgage foreclosures, automobile repossessions, debt collections, and identify theft, to name just a few.   Helpful resources and consumer complaint avenues include the following: 

    1. Consumer Law Deskbook (TJAGLCS).[footnoteRef:137]      [137:  TJAGLCS updated the Consumer Law Deskbook in 2016 and it is posted on the secure JLA website.  ] 


    2. JAG/Legal Assistance Consumer Fraud Enforcement Toolkit (DOJ/State AGs).[footnoteRef:138]   [138:  The Toolkit was created in 2013 by the DOJ/State AG Financial Fraud Enforcement Task Force Consumer Protection Working Group (Servicemember Subgroup).  It is posted on the secure JLA website.] 


    3. National Association of Consumer Advocates (NACA).  NACA assists service members with consumer issues and provides training for military LA attorneys.[footnoteRef:139]  [139:  The NACA Military Consumer Justice Project point of contact is Mr. Dwain Alexander, Senior Civilian Supervising Attorney, LA Department, RLSO, Mid-Atlantic, Norfolk, VA.  He can be reached at 757-341-4496 and dwain.alexander@navy.mil.] 

  
    4. National Consumer Law Center (NCLC).   NCLC publishes consumer law manuals available online in the NCLC Digital Library.[footnoteRef:140]  Many LA offices already have hard-copies in their libraries.  [140:  NCLC point of contact is Mr. James Lynch, Sales and Marketing Manager, at 617-226-0371 or jlynch@nclc.org.] 


    5. States’ Attorneys General (AGs).   Many State AG offices have consumer affairs departments that assist military members and their families with consumer complaints.  The AG may, in cases involving particularly egregious or widespread practices, initiate suit on behalf of the State against the business.[footnoteRef:141]  In May 2015, thirteen State AGs signed a letter to the military Services’ Heads of LA inviting service members and LA providers to take advantage of free assistance and education offered to all citizens in a wide range of areas that include mortgage foreclosure, consumer lending, auto purchases/leasing, and landlord/tenant issues.  A copy of the AG letter is in APPENDIX U. [141:  During 2015, the Camp Pendleton, CA, LA Office worked closely with the California AG on 79 claims totaling nearly $58 million dollars against a jeweler for unfair consumer trade practices targeted at the military community, resulting in numerous store closings and criminal sanctions.] 


   6. Consumer Financial Protection Bureau (CFPB).  Congress established the CFPB pursuant to the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act).[footnoteRef:142]  In addition to providing consumers with information, the CFPB accepts consumer complaints through their website.[footnoteRef:143]    On 6 July 2011, The Judge Advocates General of the Army, Navy, Air Force, and Coast Guard, the SJA to CMC, and the Assistant Director, CFPB Office of Servicemember Affairs (OSA), signed a “Joint Statement of Principles on Consumer Financial Protection” which fosters cooperative efforts to protect service members and their families.  A copy of the Joint Statement is in APPENDIX V.  The CFPB OSA publishes various reports analyzing service member complaints and detailing enforcement and outreach efforts.[footnoteRef:144]   [142:  Pub. L. 111-203, H.R. 4173, 21 July 2010.]  [143:  Go to http://www.consumerfinance.gov/complaint/.]  [144:  Go to http://www.consumerfinance.gov/servicemembers/.] 


    7. Military Consumer Protection Day (MCPD).  This is a joint State and Federal initiative that provides on-line consumer protection information and resource points of contact for active-duty and retired service members, military families, veterans and civilians in the military community.  The MCPD website links to State AGs and various other consumer protection agencies.[footnoteRef:145]   [145:  Go to https://www.military.consumer.gov/about-us.] 


    8. FTC Consumer Sentinel.[footnoteRef:146]  This is a secure online database of millions of consumer complaints operated by the Federal Trade Commission (FTC).  Although the database may be accessible only by law enforcement agencies, consumer complaints help the FTC and its partners target cases for prosecution, shut down scammers, spot patterns of fraud before they become widespread, and alert the military community to scams.[footnoteRef:147]  In 2002, the FTC and DoD entered into a Memorandum of Understanding (MOU) creating the “Military Sentinel,” [footnoteRef:148] a consumer complaint database for the military community.[footnoteRef:149]  Military Sentinel is an extension of the FTC's current online complaint system, Consumer Sentinel.   [146:  Go to http://www.consumer.gov/sentinel.]  [147:  Go to http://www.ftc.gov/sentinel/military/index.shtml.]  [148:  Go to https://www.ftc.gov/news-events/press-releases/2002/09/ftc-and-dod-launch-military-sentinel. ]  [149:  Go to https://www.military.consumer.gov/file-complaint.] 


    9. Specific Industry Regulators.   In many cases, States have created regulatory agencies to govern the activities of a specific industry, such as a State Department of Insurance that regulates insurers.  These agencies generally accept consumer complaints. 
   
16001.  Servicemembers Civil Relief Act (SCRA) and DOJ Enforcement

    1. LA attorneys should be prepared to advise clients on all aspects of the SCRA,[footnoteRef:150] which includes stays of civil court and administrative proceedings, repossession protection, prohibition against non-judicial foreclosures on pre-service mortgages, default judgment protection, prohibition against non-judicial enforcement/foreclosure on storage liens, interest rate cap provisions, lease termination, cellular phone contract termination, eviction protection, and tax and residency protection.[footnoteRef:151]  [150:  The SCRA requires the military Services to provide written notice of the benefits accorded by the Act to those entering the military.  This is accomplished using NAVMC 11494, Servicemembers Civil Relief Act Advice and Statement of Understanding.  Continuous SCRA education to members and their families should be included in Preventive Law Programs.]  [151:  The Military Spouses Residency Relief Act (Pub. L. No. 111-97, 123 Stat. 3007 (2009)), amended the SCRA to provide that a spouse of a service member shall neither lose nor acquire a residence or domicile for purposes of taxation with respect to the person, personal property, or income of the spouse by reason of being absent or present in any tax jurisdiction of the United States solely to be with the service member in compliance with the service member's military orders if the residence or domicile, as the case may be, is the same for the service member and the spouse.  See “Military Spouses Residency Relief Act (MSRRA): Use Caution and Read Carefully,” by LtCol Janet Fenton, Army Lawyer, January 2010.
] 


    2. The SCRA was previously codified in 50 U.S.C. Appendix §§ 501-597b.  During 2015, it was administratively re-codified as 50 U.S.C. §§ 3901-4043.  Because civilian attorneys and courts might still cite to the old SCRA sections, LA document drafters should consider citing both the old and the new Code sections as needed to avoid confusion.  The re-codified SCRA, with corresponding sections it replaced, is posted on the secure JLA website.

    3. DOJ Enforcement.  The DOJ Civil Rights Division, Housing and Civil Enforcement Section, is responsible for DOJ’s enforcement of the SCRA.  It has obtained substantial relief for service members, most notably in cases involving mortgage foreclosures, automobile towing and residential lease terminations.[footnoteRef:152]   If a LA attorney’s attempts to resolve a case involving the SCRA have not been successful, the LA attorney should discuss referral to DOJ with the Head, LA Office or RLAD.  Pursuant to an agreement with DOJ, LA case referrals first must be sent to the Services’ Heads of Legal Assistance (e.g., JLA) for review.  Referral packages should include a release from the client, case documents, a summary of the case, and the LA attorney’s opinion why the case merits DOJ attention.[footnoteRef:153]       [152:  DOJ SCRA cases can be found at www.justice.gov (go to Civil Rights Division, Housing and Civil Enforcement Section).]  [153:  NOTE:  DOJ will take a case even if the problem affects just one service member (e.g., a landlord refuses to terminate a service member’s residential lease in accordance with the SCRA; a towing company disposes of a service member’s car without a court order, etc. ).    ] 


    4. Outside parties seeking information about whether a person is on active-duty for SCRA compliance purposes should be referred to the Defense Manpower Data Center (DMDC) website:  https://www.dmdc.osd.mil/appj/scra. 

16002.  Indebtedness and Security Clearance Impact

    1. The LEGADMNINMAN, Ch. 16, addresses service members’ financial responsibilities and  indebtedness,[footnoteRef:154] and the procedures commanders must follow upon receipt of a complaint of indebtedness.   Debt collectors (and creditors in some states) may not contact an employer or other third party without a valid court order or prior consent of the debtor.[footnoteRef:155]           [154:  Processing complaints of inadequate family support is addressed in the LEGADMINMAN, Ch. 15. ]  [155:  A debt collector is normally a third party attempting to collect a debt on behalf of the original creditor.  The Fair Debt Collection Practices Act (FDCPA), 15 U.S.C.  § 1692 et. seq., prohibits debt collectors, as defined therein, from contacting third parties (e.g., commanding officers) in connection with collection of a debt unless they have a valid court order or prior consent of the debtor.  The CFPB OSA reported that in 2015, service members submitted debt collection complaints to the Bureau at nearly twice the rate of non-military consumers.  Many complaints focused on debt collectors contacting their commanding officers and threatening harm to the service member’s security clearance.  ] 


    2. The following types of debts are processed using DoD Financial Management Regulation (FMR) procedures:

        a. Garnishments and involuntary allotments for enforcement of child support and alimony obligations and involuntary allotments for debts reduced to judgement[footnoteRef:156] other than for child or spousal support (FMR, Vol 7A, Ch. 41), [156:  5 U.S.C. § 5520a, Garnishment of Pay, requires DoD to promulgate regulations pertaining to involuntary allotments/garnishments of pay from military members for debts reduced to judgement.  The regulations must take into consideration whether there was compliance with the SCRA (5 U.S.C. § 5520a(k)).  The required regulations are found in the FMR. ] 


        b. Collection of debts owed to and collected by DoD[footnoteRef:157] (FMR, Vol 16, Chapters 2, 3 and 4), and  [157:  FMR, Vol. 16, Chapters 2, 3 and 4 provide due process procedures that must be followed in collecting the debt and explain the various methods used in collection as well as permissible avenues the debtor may use to resolve the debt.  Bankruptcy by service members is addressed in Vol. 7A, Ch. 50. NOTE:  The U.S. Attorneys’ Manual, Civil Resource Manual, 62 Claims in Bankruptcy, provides the following:  Filing a proof of claim is analogous to filing a complaint in a civil action for purposes of litigation authority. Creditor agencies may file if the agency has litigation authority or by arrangement with the Department of Justice (DOJ).  See https://www.justice.gov/usam/civil-resource-manual-62-claims-bankruptcy.] 

       
        c. Salary offset for delinquent Government Travel Card debt (FMR, Vol. 7A, Ch. 43).
  
    3.  Impact on Security Clearances.  Indebtedness may adversely impact security clearances absent mitigating circumstances.  32 CFR Part 147 - Adjudicative Guidelines for Determining Eligibility for Access to Classified Information, § 147.8 Guideline F -Financial Considerations, provides that a history of not meeting financial obligations is a condition that could raise a security concern.[footnoteRef:158]  Mitigating circumstances include, among other things: [158:  See Defense Office of Hearings and Appeals (DOHA) ISCR Case No. 10-04638, 2/11/14:  The applicant, an employee of a Defense contractor, had financial problems which began before he was discharged from the military. Except for a short period of unemployment, he had been steadily employed since his discharge.  He made no payments toward any of the debts, some of which were accrued before his discharge.  Finding - Applicant had not mitigated personal conduct, financial considerations, and criminal conduct security concerns.  Eligibility for access to classified information was denied.] 


        a. The conditions that resulted in the behavior were largely beyond the person’s control (divorce and separation are included as examples).

        b. The person has received counseling or is receiving counseling for the problem and there are clear indications that the problem is being resolved or is under control.  
  


XVII.   DOMESTIC RELATIONS AND FAMILY LAW

17000.  Introduction.  Marine Corps LA offices, unlike the other Services, do a great deal of legal work involving domestic relations, to include drafting separation agreements and helping clients file pro se in some jurisdictions.  Military family law practice can be complicated and state laws vary greatly.  A very good resource for military-related domestic relations issues (e.g., division of military retired pay and child custody) can be found in the series of law practitioner information papers published by North Carolina attorney Mark Sullivan (Col, USA ret.).[footnoteRef:159]  These can be found on the North Carolina Bar Association Legal Assistance for Military Personnel (LAMP) website:  http://www.nclamp.gov/for-lawyers/.[footnoteRef:160]  For more in-depth information, LA attorneys should refer to the latest edition of “The Military Divorce Handbook, A Practical Guide to Representing Military Personnel and their Families,” by Col. Sullivan.[footnoteRef:161]   [159:  Col. Sullivan writes “Co-Counsel Bulletins” and “Silent Partners” articles dealing with military divorce issues that are designed to assist military LA practitioners.   ]  [160:  NOTE:  LA attorneys are encouraged to download and keep them in hard copy for easy reference. ]  [161:  NOTE:  JAD has purchased and distributed copies of the book to each LA office.  The 3rd Edition is pending ABA publication.  ] 


17001.  Family Law Mediation Program.  As authorized by the OIC, LSSS, LA offices may establish Family Law Mediation (FLM) Programs as a service to divorcing couples.[footnoteRef:162]  The Program should have an established SOP that substantially complies with the Model Standards of Conduct for Mediators adopted by the ABA, American Arbitration Association and Association for Conflict Resolution.[footnoteRef:163] [162:  LSSS, MCI-W established a Family Law Mediation Program in 2011.  The current SOP is posted on the secure JLA website.  In 2016, a one-year Pilot Family Law Mediation Program was started at LA offices at MCB Camp Lejeune, NC, and MCB Quantico, VA.  The SJA to CMC will evaluate the Pilot’s effectiveness in 2017 and determine whether the Program should be used at all LA offices (except Iwakuni and Okinawa).   ]  [163:  The Model Standards are posted on the secure JLA website. ] 


17002.  Separation and Divorce Briefs.   LA offices may offer group informational briefs to persons contemplating divorce and are encouraged to consider offering alternate means, such as video briefs, that persons may watch in private.  LA attorneys should not give specific legal advice to an individual at a group brief, but should instead recommend an appointment with a LA attorney.  

17003.  Separation Agreements  

    1. LA offices should use separation agreement drafting software provided by JAD; however, if the software fails to produce documents acceptable to local courts, LA offices may use other software as approved by JAD.[footnoteRef:164]   [164:  LA offices in California are using LAWGIC MSA Program software to generate separation agreements because of unique requirements in California. NOTE:  At the present time, LAWGIC does not have state-specific separation agreement software for all states.  ] 


    2. Expertise within the LA office most likely will dictate the degree to which LA attorneys draft separation agreements.  The Head, LA Office should define procedures, as appropriate.    

    3. LA offices should not allow clients to take with them unexecuted final agreements unless they are clearly marked “DRAFT.”  Clients should be advised that worksheets are not final separation agreements even when a worksheet is signed by both parties.[footnoteRef:165]   A sample Separation Agreement Worksheet is in APPENDIX M.[footnoteRef:166]  [165:  NOTE:  Some LA offices require both parties to sign the worksheet to evidence they discussed the terms.  Spouses occasionally think their signatures on the worksheet make it a binding separation (and spousal/child support) agreement.  To avoid misunderstandings, the worksheet should clearly state that it is not a binding agreement between the parties, although a resulting signed separation agreement will be.       ]  [166:  Note:  Worksheet Clauses for pension division are being reviewed in light of FY17 NDAA change to calculation date of disposable retired pay.] 


17004.  Uniformed Services Former Spouses' Protection Act (USFSPA)[footnoteRef:167] [167:  The USFSPA also contains provisions for payment to dependents who are victims of abuse by members losing their right to retired pay.  See 10 U.S.C. § 1408(h).  It also provides for the withholding of family support (child support and alimony) from a retiree’s pension (§ 1408(d)).  See also 42 U.S.C. § 659(a) and (b).  ] 


    1. Division of Retired Pay.  

        a. The Uniformed Services Former Spouses' Protection Act (USFSPA), 10 U.S.C. § 1408, allows (but does not require) courts to award up to 50% of a service member’s disposable retired pay as property to a spouse or former spouse.[footnoteRef:168]  The FY17 NDAA, § 645, amended 10 U.S.C. § 1408a(4) regarding the time at which disposable retired pay is calculated for purposes of property division.[footnoteRef:169] [168:  NOTE:  The USFSPA has a jurisdiction requirement for the division of military retired pay as property. The USFSPA states that for a court to have authority to divide a member’s military retired pay, it must have jurisdiction over the member by reason of (A) his/her residence, other than because of military assignment, in the territorial jurisdiction of the court, (B) hi/hers domicile in the territorial jurisdiction of the court, or (C) his/her consent to the jurisdiction of the court (10 U.S.C. sec. 1408(c)(4)).  ]  [169:  The FY17 NDAA change had no effect on how to calculate the denominator in the “marital fraction” used in hypothetical awards.  The denominator should still be the years of creditable service at the time of retirement. ] 


        b. The Department of Defense Finance and Accounting Service (DFAS) will make direct payments to the spouse or former spouse if he or she was married to the member for 10 years or more during which the member performed at least 10 years of service creditable in determining the member’s eligibility for retired pay (the 10/10 requirement).   If the 10/10 requirement is not met, it does not mean that a spouse or former spouse’s retired pay award is invalid.  It means only that it cannot be enforced by direct payments from DFAS under the USFSPA.[footnoteRef:170]  DFAS has issued guidance and provided sample language to use in court orders to ensure DFAS can make the correct calculations needed for direct payment.[footnoteRef:171]   [170:  The 10/10 requirement does not apply to garnishments for alimony or child support.  Refer to the Financial Management Regulation (FMR).]  [171:  Go to: https://www.dfas.mil/garnishment/usfspa/NDAA--17-Court-Order-Requirements.html.] 


       c. Indemnification and Disability Pay.  Courts may not divide military disability pay; however, it is unsettled whether a court may order the retired member to indemnify the former spouse for a reduction in retired pay caused by the former member’s waiver of retired pay in order to receive compensation for a service-connected disability.  A case is before the Supreme Court at this writing.[footnoteRef:172]     [172:  The U.S. Supreme Court is considering that issue in Howell v. Howell, Docket No. 15-1031.  See    http://www.scotusblog.com/case-files/cases/howell-v-howell/.  Oral arguments were presented on 20 March 2017.] 


    2. The USFSPA also contains provisions for payment to dependents who are victims of abuse by members losing their right to retired pay.  See 10 U.S.C. § 1408(h).  It also provides for the withholding of family support (child support and alimony) from a retiree’s pension (§ 1408(d)).  See also 42 U.S.C.    § 659(a) and (b).  
   
    3. Unremarried Former Spouses (20/20/25 and 20/20/20).  Refer to “The Military Divorce Handbook” by Mark Sullivan for a full discussion of their additional entitlements.

17005.  Foreign Divorce.   LA attorneys should advise clients seeking a foreign divorce (or remarriage after a foreign divorce) that the Marine Corps might not recognize it as valid for purposes of determining dependency status for military allowances and benefits.  For example, the Marine Corps generally will not recognize a divorce procured in a foreign country if neither party was a domiciliary of that country, there is no evidence of proper service of process on the opposing party, and/or neither party was physically present for the proceedings.[footnoteRef:173]  CMC M&RA (MFP-1) is the office tasked with making dependency determinations in cases of doubtful relationships.[footnoteRef:174]  [173:  For example, a Marine with no ties to Mexico obtains a divorce via the Internet through an attorney in Mexico with no proof the other spouse received notice or had an opportunity to appear.  NOTE:  Mail Order or Internet  Mexican divorce packages may contain a Power of Attorney to be signed by the service member that appears to give the Mexican attorney authority to represent both parties. This is not acceptable. ]  [174:  JTR, Ch. 10, Part B, Dependency.  See also MCO 1751.3, Marine Corps Dependency Determination and Support for Basic Allowance for Housing and Travel and Transportation Allowance. NOTE:  If the Marine Corps will not recognize the foreign divorce decree, the client should seek to have it recognized in a U.S. state court.] 


17006.  Family Care Plans.  Marine Corps personnel are required to have written plans for the care and support of their dependent family members during periods of short and long-term absence                      (e.g., deployments).[footnoteRef:175]  When appropriate, LA attorneys should discuss with the client potential ramifications of failing to include the non-custodial parent in the creation of a Family Care Plan and inform the client that a court order regarding their children may render the Family Care Plan ineffective.  Clients should also be advised that Powers of Attorney do not transfer legal custody. [175:  See DoDI 1342.19, Family Care Plans, and MCO 1740.13C, Family Care Plans.] 


17007.  Overseas and Deployment Issues.   The following are not the only unique problems experienced by Marines and family members overseas, but they may be some of the most difficult:  

    1. U.S. Civil Actions and Proceedings.   Service members have numerous SCRA[footnoteRef:176] protections that include the following: [176:  NOTE:  The SCRA was re-codified in 2015 and now is found in 50 U.S.C. §§ 3901- 4043.] 


[bookmark: substructure-location_b_2_A]        a. Stay of Proceedings when the Service Member has Notice (50 U.S.C. § 3931).  A service member unable to attend a proceeding[footnoteRef:177] due to military service may request a stay of proceedings from the court.  A LA attorney may draft the letter for the client and doing so will not constitute an appearance for jurisdictional purposes and will not constitute a waiver of any substantive or procedural defense (including a defense relating to lack of personal jurisdiction).[footnoteRef:178]  The Stay Request must include the following:  [177:  Proceedings include child custody hearings.]  [178:  50 U.S.C. § 3932(c).] 


[bookmark: substructure-location_b_2_B]            (1) A letter or other communication setting forth facts stating the manner in which current military duty requirements materially affect the service member's ability to appear and stating a date when the service member most likely will be available to appear,  and 

            (2) A letter or other communication from the service member's commanding officer stating that the service member's current military duty prevents appearance and that military leave is not authorized. 

[bookmark: substructure-location_e_1][bookmark: substructure-location_e_2][bookmark: substructure-location_e_3]        b. Child Custody Protections While Deployed.  The FY15 NDAA[footnoteRef:179] amended the SCRA to provide certain child custody protections for military parents.  Limitations were placed on custody orders based solely on a member’s deployment status.  When a court is determining what is in the “best interest of the child,” deployment status may not be the sole basis upon which to issue a permanent custody order.  Temporary custody orders that are based on deployment status can last no longer than the period justified by the deployment (50 U.S.C. § 3938).  For purposes of § 3938, the term "deployment" means the movement or mobilization of a service member to a location for a period of longer than 60 days and not longer than 540 days pursuant to temporary or permanent official orders that are designated as unaccompanied, for which dependent travel is not authorized, or that otherwise do not permit the movement of family members to that location. [179:  FY15 NDAA § 566 added what is now codified at 50 U.S.C. § 3938.] 


    2. Early Return of Dependents (ERD).  

        a. MCO 1300.8, Marine Corps Personnel Assignment Policy,[footnoteRef:180] provides that Marines stationed outside the CONUS may request, for personal reasons, that their command-sponsored family members be transported at Government expense to a designated place in the United States, or a territory or possession of the United States, before completion of their overseas tour.  Generally speaking, LA attorneys deal with ERD requests in the context of separations and divorce. [180:  See MCO 1300.8, Encl 2, para. 17b.] 


        b. ERD may be authorized when the best interests of the Government would be served by the transportation of one or more of the Marine's family members for compelling personal reasons that cannot be resolved by the Marine (e.g., separation or divorce).  It must be shown that such conditions have adversely affected the Marine's duty performance and that every effort by the command and the Marine was taken to rectify the situation before submitting a request for ERD.  In order to ensure that ERD is authorized as a last resort, CMC M&RA (MMIB)[footnoteRef:181] closely scrutinizes each submission.  The following, at a minimum, must be included in each request: [181:  Final approval authority rests with CMC (MMIB).] 


           (1) The circumstance must be evidenced by the command endorsement.  The endorsement must outline the situation, attest to the fact that it is a last resort, and demonstrate that the situation is affecting the Marine’s duty performance.

           (2) If the situation deals with marital issues, the regulation requires recommendations from family counseling and legal.[footnoteRef:182]   [182:  NOTE:  A member may not be required to enter into a Separation Agreement as a condition of ERD.  When a LA attorney’s recommendation to a commander is required, attorney-client privileged information may not be divulged without client consent.] 

 
    3. Child Protection.  III Marine Expeditionary Force (MEF), Marine Corps Installations Pacific (MCIPAC) units and organizations have procedures to provide for the protection of minor (i.e., under 18 years of age) children with Status of Forces Agreement (SOFA) status when reasonable grounds exist to believe that they may be abused or neglected and may require protective placement and medical examinations.[footnoteRef:183]  LA attorneys in LSSS MCI-PAC should become familiar with current procedures and know appropriate support points of contact.   [183:  Refer to III Marine Expeditionary Force/Marine Corps Installations Pacific Order 5800.2, “Child Protection.”  https://iiimef.usmc.mil/staff/g1/adjutant/SitePages/Directives.aspx. The Order is also posted on the secure JLA website.] 


17008.  International Parental Child Abductions
 
    1.   The Hague Convention on the Civil Aspects of International Child Abduction (Hague Abduction Convention) is the primary civil law mechanism for parents seeking the return of the children from other treaty partner countries.[footnoteRef:184]  The Convention instructs contracting countries to use the most expeditious procedures available to secure the return of a child wrongfully removed or retained away from the child’s place of habitual residence.[footnoteRef:185]  Once the child has been returned, the custody dispute can then be resolved, if necessary, in the courts of that jurisdiction.[footnoteRef:186]  The Convention does not address who should have custody of the child, but where the custody case should be heard.[footnoteRef:187] [184:  The International Child Abduction Remedies Act (ICARA), codified at 22 U.S.C. § 9001 et seq. (formerly 42 U.S.C. § 11601 et seq.) implements the Convention in the United States.   ]  [185:  NOTE:  There may be cases in which a child has established a new place of habitual residence in the country to which he or she was taken and that country chooses to retain jurisdiction.]  [186:  If the parent files a petition within one year of the child’s removal, a court “shall order the return of the child forthwith.”  But when the petition is filed after the one-year period expires, the court “shall . . . order the return of the child, unless it is demonstrated that the child is now settled in its new environment.” Lozano v. Montoya Alvarez, 134 S. Ct. 1224, 2014 U.S. Lexis 1786 (2014).]  [187:   See “The Hague Convention on the Civil Aspects of International Child Abduction Legal Analysis” at https://travel.state.gov/content/dam/childabduction/Legal_Analysis_of_the_Convention.pdf and Chafin v. Chafin,   133 S. Ct. 1017, 2013 U.S. Lexis 1122 (2013).] 


    2. The Department of State is the U.S. Central Authority for the Convention.  The Department’s Office of Children’s Issues (OCI) within the Bureau of Consular Affairs is responsible for administering the day-to-day functions of the U.S. Central Authority.[footnoteRef:188]  Pursuant to agreement, the OCI and Department of Defense cooperate in matters involving military members and International Parental Child Abduction (IPCA) cases.   [188:  Go to https://travel.state.gov/content/childabduction/en/legal/for-attorneys.html.   ] 


    3. When the OCI receives a report of an abduction case that appears to involve an active-duty Service member,[footnoteRef:189] it contacts the appropriate Service’s Chief of Legal Assistance (e.g., JLA).  When the taking parent is a Service member, JLA will notify, via the supporting SJA office, the Service member’s command to request that the commander take appropriate action.[footnoteRef:190]  When the Service member is the left-behind parent, JLA will coordinate with OCI to determine what services may be available to him or her.           [189:  NOTE:  The service member may contact OCI directly to file a report 24/ by calling 1-888-407-4747 from the U.S. & Canada and 1-202-501-4444 from abroad.]  [190:  NOTE:  Practically speaking, this normally means a commander will counsel the member and/or refer the member to a LA office.] 


17009.  Dependents, Housing Allowances, and Financial Support  

    1. 37 U.S.C. sec. 401 defines military “dependent.”   

    2. MCO 5512.11D, Identification Cards for Members of the Uniformed Services, Their Eligible Family Members, and Other Eligible Personnel,[footnoteRef:191] contains policy and procedures for issuing ID cards for dependents, as well as for certain former spouses[footnoteRef:192] and abused dependents.[footnoteRef:193]  Marine Corps unique requirements are in Ch. 22. [191:  This regulation is also applicable to the other Services, but is numbered differently for each (AFI36-3026 for the Air Force; AR 600-8-14 for the Army; BUPERSINST 1750.10C for the Navy).]  [192:  See DoD Manual 1000.13, DoD Identification (ID) Cards:  Benefits for Members of the Uniformed Services, Their Dependents, and Other Eligible Individuals, Vol 2, Ch. 3. ]  [193:  See DoD Manual 1000.13, Vol 2, Ch. 5.] 


    3. DoD Manual 1000.13, Volume 2, DoD Identification (ID) Cards:  Benefits for Members of the Uniformed Services, Their Dependents, and Other Eligible Individuals, prescribes the benefits for commissary; exchange; morale, welfare, and recreation; military health services direct care in military treatment facilities; and TRICARE civilian health care in support of the members of the Uniformed Services, their dependents, and other eligible individuals.[footnoteRef:194]   [194:  Enclosures 3 through 15 of the Manual identify the categories of eligible persons and their authorized benefits as they would be recorded in the Defense Eligibility Enrollment Reporting System (DEERS).] 


    4. Joint Travel Regulation (JTR), Ch. 10, pertains to eligibility for housing allowances.[footnoteRef:195]  [195:  A member on active duty entitled to basic pay is authorized a housing allowance based on the member’s grade, dependency status, and location.  Generally, location determines the rate and whether the housing allowance is BAH or OHA.  Housing allowance rates are divided into categories BAH, OHA, FSH, BAH-Diff, Partial BAH, BAH-T, and BAH-RC (JTR, Ch. 10, para. 10002).  ] 


        a. Part B, para. 10104, addresses questionable marriage status determinations:  remarriage within prohibited period following divorce; marriage by proxy; marriage by telephone; common law marriages; foreign nation divorce,  purported marriages[footnoteRef:196] (void and annulled); and children of legally invalid marriages.  Determinations of dependency and relationships for secondary dependents and doubtful primary dependents are made for the Marine Corps by CMC M&RA (MFP-1).[footnoteRef:197]  DFAS makes those determinations for the other Services. [196:  Refer to FMR, Vol. 7A, Ch. 12, Purported Marriages (this information was previously contained in Vol 7a,       Ch. 50).  “Good Faith” validation of purported marriage is addressed therein. ]  [197:  JAD (JLA) provides legal advice to MFP-1 on questionable dependency cases. ] 


       b. Part B, para. 10106, pertains to financial support of dependents as relates to BAH entitlements.[footnoteRef:198]   It includes provisions for eligibility in various types of child custodial arrangements.   [198:  NOTE:  The required amount of dependent support to qualify for BAH with dependents (BAH-DIFF) may be different from the amount that is considered “adequate” interim support pursuant to the LEGADMINMAN.  Members must pay at least the BAH-DIFF amount in order to receive the allowance but may be disciplined for failing to adhere to the support requirements in the LEGADMINMAN.] 


       c. Part C, para. 10206, deals with dual military parents and dependent support for BAH purposes. 

    5. MCO 1751.3, Marine Corps Dependency Determination and Support Program for Basic 
Allowance for Housing and Travel and Transportation Allowance, also addresses dependency determinations and financial support of dependents, including complaints of nonsupport or inadequate support.  

    6. LEGADMINMAN, Ch. 15, contains Marine Corps policy regarding a member’s responsibilities to adequately support his or her dependents and a commander’s responsibilities when he or she receives a complaint of non-support.  The Marine Corps has established minimum amounts required in the absence of a court order or agreement between the parties.[footnoteRef:199]   [199:  NOTE:  Other-Service personnel under Marine Corps commands should be processed using their Services’ support regulations (MILPERSMAN 1754-030; AR 608-99; AFI 36-2906; COMDINST M100.6A, Ch. 8).] 


17010.  State Child Support Enforcement.   State Child Support Enforcement agencies sometimes contact SJA and LA offices asking for employment and income information concerning Marines.  JAs and office personnel should not provide a Marine’s personal information, but instead should inform agencies of the following resources they may use:   

    1. DoD Entitlement Application.   In 2010, the federal Office of Child Support Enforcement (OCSE) introduced the Child Support Portal, initially called the State Services Portal, a secure internet portal that provides access to Federal Parent Locator Service (FPLS) data and other services for state child support programs.  The DoD Entitlement Application allows enforcement agencies to request and receive military entitlement information for noncustodial parents, putative fathers, and custodial parents registered in cases by state on the Federal Case Registry (FCR), a national database that includes all states’ child support cases.  JAs should direct agencies to the portal navigation instructions found at: http://www.acf.hhs.gov/sites/default/files/programs/css/dod_entitlement_navigation_guide.pdf. 

    2. Defense Manpower and Data Center.  Child support enforcement agencies can verify active duty status of a military member by going to the Defense Manpower and Data Center at https://www.dmdc.osd.mil/appj/scra/.

    3. To obtain location and unit information, agencies may contact the following office:

    	Headquarters U.S. Marine Corps
	Manpower Management, Records, and Performance Branch (MMRP)
	2008 Elliott Road
	Quantico, VA  22134-5030
	(phone: 1-800-268-3710)

    4. A resource guide explaining how child support staff may work with the military concerning child support issues can be found at http://www.acf.hhs.gov/sites/default/files/ocse/military_quick_guide.pdf.  Other helpful information concerning child support enforcement and the military can be found at: http://www.acf.hhs.gov/programs/css/military-veterans	.		 

17011.  Adoptions  

    1. A helpful adoption overview is in “The Client’s Chosen Child: Adoption Laws, Regulations, and Processes for the Legal Assistance Attorney,” by Major Laura A. O’Donnell, The Army Lawyer, May 2015.  The article is in Appendix W.[footnoteRef:200]   [200:  This article is also posted on the secure JLA website. ] 

 
    2. Reimbursement for Adoption Expenses.[footnoteRef:201]   LA offices, among others (e.g., chaplains), are tasked with providing service members with appropriate information and referral on the adoption reimbursement process.  Service members are not entitled to reimbursement expenses if they leave active-duty before the adoption is final.[footnoteRef:202]  They may request a voluntary extension of assignment beyond their normal expiration of the term of service to complete the adoption process.  Claims must be submitted while on active-duty and within the time periods prescribed.[footnoteRef:203] [201:  See 10 U.S.C. § 1052; DoD 7000.14-R, Financial Management Regulation (FMR), Vol. 7A, Appx. A, Reimbursement of Adoption Expenses, and DoDI 1341.09, DoD Adoption Reimbursement Policy, 5 Jul 16.]  [202:  A pre-adoptive child may be eligible for medical care.  Go to www.tricare.mil/DEERS.]  [203:  The FMR, Vol. 7A, Appx. A, para. A00401, provides that prior to leaving active duty, service members must submit a reimbursement request to the nearest military personnel office no later than one year after finalization of the adoption or one year after obtaining U.S. citizenship if a foreign adoption.  DoDI 1341.09 extended the time period to two years.  DFAS recognizes the two year change at:  http://www.dfas.mil/dfas/militarymembers/payentitlements/adoptionreimbursement.html.
] 


    3.  For information on foreign country adoptions, go to http://adoption.state.gov. 


XVIII.  SERVICE OF PROCESS

18000.  Overview  

    1. Service of process on Department of the Navy personnel is addressed in 32 CFR 720.20 and JAGMAN, Ch. 6.  Marine Corps installations will have a designated person (sometimes called Civil Process Officer (CPO)) who coordinates with commands to make Marines available for service at a designated location on the installation.[footnoteRef:204]  When service is from another state, a Marine may refuse service and decline to appear.[footnoteRef:205]  In appropriate cases, he or she should be referred to the LA office.  [204:  The CPO may be part of the SJA office.  ]  [205:  See 32 CFR § 720.20(a)(2). ] 


    2. Some installations (e.g., Camp Lejeune) have Memorandums of Understanding with local law enforcement agencies (e.g., sheriffs’ offices and/or police departments) that set forth service of process procedures for that installation.   LA attorneys should become familiar with procedures used at their location.  

18001.  Service Abroad.  The United States is a party to two multilateral treaties on service of process:  the Hague Service Convention and the Inter-American Convention on Letters Rogatory and Additional Protocol.  An overview of procedures for service under these conventions can be found at https://travel.state.gov/content/travel/en/legal-considerations/judicial/service-of-process.html.
Information is also contained in “The Military Divorce Handbook, A Practical Guide to Representing Military Personnel and their Families,” by attorney Mark Sullivan (Col, USA ret.) and is posted on http://www.nclamp.gov/for-lawyers/additional-resources.[footnoteRef:206]     [206:  See “Administration of Justice - International Service of Process Under the Hague Convention,” by W. Mark C. Weidemaier, at https://www.sog.unc.edu/sites/www.sog.unc.edu/files/reports/aoj200407.pdf.   
 ] 

    






XIX.   IMMIGRATION AND NATURALIZATION SERVICES

19000.  Resources 

    1. “Immigration Law & the Military,” 2d ed. (2015).  Each LA office should have a copy of this book readily available.[footnoteRef:207]    [207:  See https://agora.aila.org/product/detail/2304?utm_source=aila.org&utm_medium=ContentBlock-Agora.] 


    2. OJAG (Code 16) “Immigration and Naturalization Law Desk Reference” posted on the secure JLA website.

    3. U.S. Citizenship and Immigration Services (USCIS) 

        a. USCIS Policy Manual at https://www.uscis.gov/policymanual/HTML/PolicyManual.html#.[footnoteRef:208] [208:  See Vol. 12, which addresses military members and their families.  NOTE:  Check periodically for Manual updates.] 


        b. Website dedicated to military personnel and family members at https://www.uscis.gov/military/citizenship-military-personnel-family-members.  

    4. USCIS Military Helpline.[footnoteRef:209]  USCIS has established a toll-free military help line, 1-877-CIS-4MIL (1-877-247-4645), exclusively for members of the military and their families.  USCIS customer service specialists are available to answer calls Monday through Friday from 8 a.m. until 4:00 p.m. (CST), excluding federal holidays.  After-hours callers will receive an email address that they can use to contact USCIS for assistance.  Callers will receive assistance with immigration-related information, such as: [209:  See https://www.uscis.gov/military/military-help-line.] 


· Tracking their Form N-400, Application for Naturalization
· Notifying USCIS of a new mailing address or duty station
· Checking the status of any other application or petition
· Bringing a spouse, fiancé, or adopted child to the United States
· Obtaining posthumous citizenship for a deceased member of the U.S. Armed Forces
· Submitting an application for expedited processing

    5. American Immigration Lawyers Association (AILA) Military Assistance Program (MAP).  Go to http://www.aila.org/practice/pro-bono/find-your-opportunity/military-assistance-program.[footnoteRef:210] [210:  Unlike the ABA Military Pro Bono Project, a formal LA attorney referral to the MAP is not required.  The client may go directly to the website and apply for pro bono assistance from an experienced immigration attorney.  NOTE:  The AILA MAP application form asks whether the person has contacted the LA Office about the issue and/or contacted the USCIS Military Helpline for assistance.] 


19001.  Points of Contact.  LA personnel should contact JLA and/or the paralegal Immigration and Naturalization Specialist at Camp Pendleton[footnoteRef:211] anytime they have questions, especially in complex cases.  JLA has points of contact at USCIS who will gladly assist service members and their families.[footnoteRef:212]   [211:  Presently, the paralegal is Ms. Gena Moreno and she can be reached at 760-725-6882/6172 and gena.moreno@usmc.mil.    ]  [212:  LA attorneys should contact JLA if there is a family member situation that needs immediate attention.  USCIS offers relief measures that may help people affected by unforeseen circumstances.  Go to https://www.uscis.gov/humanitarian/special-situations.] 

19002. Scope of Assistance 

    1. Service members.  Department of Defense regulations require the military Services to provide assistance to service members seeking naturalization based upon qualifying military service.[footnoteRef:213]  For the Marine Corps, JAD (JLA) is the Immigration and Naturalization Program Manager.  LA offices should contact JLA for assistance, as needed.  [213:  See DoDI 5500.14, Naturalization of Aliens Serving in the Armed Forces of the United States and of Alien Spouses and/or Alien Adopted Children of Military and Civilian Personnel Ordered Overseas.         ] 


    2. Family Members.  LA offices may provide services to other LA-eligible persons (e.g., family members), depending on expertise within the office.   
         
19003.  Expedited Naturalization Processing at Recruit Training

    1. Pursuant to 8 U.S.C. § 1400, Executive Order 13269  (July 3, 2002) allows expedited naturalization of non-citizens serving in an active-duty status in the Armed Forces of the United States during armed conflict with a hostile foreign force (i.e., War on Terrorism) beginning 11 September 2001 until a termination date established by future Executive Order.  One day of honorable service qualifies the service member to file for expedited naturalization processing.   One day in recruit training is sufficient for expedited processing.[footnoteRef:214]    [214:  They still must meet all other citizenship requirements.] 


    2. Recruit training programs are required to provide assistance to interested non-citizen recruits in applying for naturalization.[footnoteRef:215]  LA offices supporting MCRD Parris Island and MCRD San Diego assist in processing recruit applications for naturalization, to include administrative review of applicant documents and liaison with the local USCIS office.  Marine Corps Recruiting Command Letters of Instruction (LOI’s) for expedited processing are posted on the secure JLA website. [215:  See DoDI 5500.14.   ] 


19004.  Revocation of Citizenship.  Misconduct by naturalized Marines resulting in a DD, BCD or OTH characterization of discharge may result in revocation of citizenship and, in some cases, removal.  Pursuant to MCO 1900.16, Separation and Retirement Manual (MARCORSEPMAN), para. 1103, the Marine’s commander must forward a report of the case to the SJA to CMC (JA).[footnoteRef:216]  JLA will review the case and, as appropriate, transmit it to the USCIS for their review and possible DOJ action.[footnoteRef:217]  [216:  NOTE:  In his or her forwarding endorsement, the commanding officer should explain the circumstances when the Marine has been administratively separated for purely military-type offenses (e.g., disobedience of an order; unauthorized absence) and emphasize why such conduct fails to reflect good citizenship, particularly when a recruit who obtained expedited naturalization based on military service refuses to train at their follow-on MOS school.  This helps USCIS understand the seriousness of the offenses in the military context.    ]  [217:  See JLA Legal Assistance Practice Advisory 7-15, “Immigration Impacts on Marines Who are Non-Citizens or Naturalized Citizens and Separated or Discharged with a DD/BCD/OTH” that is posted on the secure JLA website.  Also see USCIS Policy Manual, Vol 12, Part L, Revocation of Naturalization at https://www.uscis.gov/policymanual/HTML/PolicyManual-Volume12.html.] 

XX.   INCOME TAX PREPARATION AND FILING ASSISTANCE

20000.  Volunteer Income Tax Assistance (VITA) Program.  JAD (JLA) is the Marine Corps VITA Program Manager.  Each year, the SJA to CMC issues a MARADMIN announcing the Program and encouraging command participation.  The OICs, LSSS determine the most effective method of providing tax preparation and filing assistance services at their installations (e.g., installation Tax Centers, facilitated self-help kiosks, etc.).  The continued success of the VITA Program has largely been due to the support provided by commanders in making Marines, facilities, and information technology assets available.    

20001.  Mission Readiness and Financial Savings.  The Program promotes increased mission readiness and enhances the morale and quality of life for military personnel, retirees, and their families by providing them with free income tax preparation and filing services through the use of trained military personnel and volunteers.   Over the years, Marine Corps Tax Centers have saved millions of dollars in tax preparation and filing fees that would have been charged to filers by civilian tax preparers.

20002.  Training and Materials.  The Internal Revenue Service (IRS)[footnoteRef:218] provides tax preparation training to VITA personnel on-line and at various locations, tax filing software for the Tax Centers, and other tax materials.  The IRS coordinates closely with the DoD Armed Forces Tax Council (AFTC)[footnoteRef:219] and IRS representatives attend AFTC scheduled meetings.   TJAGLCS provides additional annual tax training for which JAD will solicit attendees.  [218:  IRS Stakeholder Partnerships, Education and Communication (SPEC) Program.]  [219:  See DoDD 5124.03, Armed Forces Tax Council.] 


20003.  Tax Center Standard Operating Procedures (SOP).  Each LA office should have Tax Center operating procedures included with its LA Office SOP.  A sample Tax Center SOP template can be found on the JLA website.  

20004.  Record Retention.   See IRS Pub. 3189, Volunteer e-file Administration Guide,[footnoteRef:220] at https://www.irs.gov/pub/irs-pdf/p3189.pdf.   [220:  NOTE:  Pub 3189 has not been updated since 2015.] 


20005.  Reports.   

    1. IRS Reports.  The IRS provides JLA with electronic filing statistics for each Tax Center, as well as filing statistics for Marines using Military OneSource free tax preparation services.[footnoteRef:221]  JLA uses this data to formulate recommended courses of action for future Marine Corps tax assistance services. [221:  Military OneSource sub-contracts with a commercial tax preparation company.  ] 


    2. Tax Center After-Action Reports (AAR).  Tax Center OICs are responsible for submitting an After-Action Report to JLA at the end of each tax filing season that details how their installation VITA program operated and includes lessons learned.  A sample AAR template is posted on the secure JLA website.   


XXI.   PREVENTIVE LAW PROGRAMS, UNIT BRIEFS  
AND 
SUICIDE AWARENESS OFFICE PROCEDURES

21000.  Preventive Law Programs  

    1. LA offices should have Preventive Law and Legal Awareness Programs that offer timely and concise educational information to the military community.  Topics include identity theft, unfair and deceptive trade practices, life insurance designations, SCRA protections, and other significant legal issues affecting military personnel and their families.  Information should be posted on the installation LA office website. 

    2. With approval from the OIC, LSST, LA offices may engage in community outreach activities, including “Law Day,” which is normally recognized on 1 May of each year by Presidential Proclamation.

21001. Unit Briefs.  LA Offices should use standardized briefing slides geared toward personal and family readiness.  Sample briefing slides are posted on the secure JLA website.

21002. Suicide Awareness Office Procedures.  Each LA office should post, in clear view of persons seeking LA services, installation suicide prevention resource information.  Information can be obtained from the Marine and Family Services (M&FS) office.  Due to the nature of the relationship between LA attorneys and clients, a LA attorney may be in a unique position to recognize warning signs that may lead to suicide and take proactive measures.[footnoteRef:222]  The following are suggested LA office procedures:[footnoteRef:223]  [222:  MCO 1720.2, Marine Corps Suicide Prevention Program, provides suggested questions to ask a person in order to assess suicidal potential.]  [223:  Ensure LA office procedures are in accordance with LSSS/LSST policy.] 


    1. If a LA client talks of suicide, death, or a desire to die, or otherwise exhibits warning signs of severe distress, the LA attorney should listen and get as much information as possible and never assume that the client is joking or malingering.  The client should not be left unattended until this issue is resolved.   

    2. If the LA attorney reasonably believes that a client is at risk of suicide, the LA attorney should ask a LA office staff member to stay with the client while the LA attorney informs his or her supervisory attorney of the situation.  

    3. The LA attorney should ask the client’s permission to contact a command representative if the client is a service member and/or mental health professional and reveal information about the client to the extent necessary to protect the client.   

    4. If the client does not consent to the above, JAGINST 5803.1D, Professional Conduct of Attorneys Practicing Under the Cognizance and Supervision of the Judge Advocate General, Rule 1.14b, allows the LA attorney to take reasonably necessary protective action when the LA attorney reasonably believes the client has diminished capacity, is at risk of substantial physical harm unless action is taken, and the client cannot act in his or her own interest.  When taking protective action, the LA attorney may reveal information about the client only to the extent reasonably necessary to prevent the client from attempting suicide or causing serious bodily harm to himself or herself.  Protective measures include reports to, and requests for assistance from, command authorities as well as appropriate medical professionals, chaplains, and professional counselors.  Marine and Family Services (M&FS) offices have staff that coordinate with representatives from each of the helping agencies on the installation.

        a. If the LA attorney determines that he or she is justified under the rules in JAGINST 5803.1D, the LA attorney should contact an appropriate command representative and/or mental health professional and inform him or her that the LA attorney has concerns that the client is suicidal and, to the extent necessary, the reasons why the LA attorney has those concerns.

        b. If the LA attorney determines that he or she is not justified under the rules in JAGINST 5803.1D to reveal attorney-client communications and to seek mental health assistance for the client, the LA attorney should ensure that the client has mental health assistance points of contact, encourage the client to seek assistance voluntarily, and then follow up with the client within 24 hours to assess the situation.  

    5. The LA attorney should document discussions with the client and actions taken. 


XXII.  DISASTER AND EMERGENCY RESPONSE AT INSTALLATIONS AND NONCOMBATANT EVACUATION OPERATIONS ABROAD

22000.  Legal Assistance Services.  Following a catastrophic event and throughout recovery, individuals and entire communities on and off military installations will encounter legal issues that may require legal assistance (LA) from military or civilian legal services providers.  Legal issues common to most catastrophic events result from:

· Total or partial loss of homes
· Breach of contract for home repairs
· Responsibility for multiple leases during noncombatant evacuation to Safe Haven
areas
· Damage to motor vehicles
· Increased financial burdens
· Assistance with claims/loans under the Federal Emergency
Management Agency (FEMA)
· Financial distress (e.g., Bankruptcy)
· High risk loans from predatory lenders
· Assistance with Personnel Claims Act (PCA) claims (review for
completeness only), and
· Insurance (e.g., delays in damage assessments, inadequate or
lapsed coverage, and preparing claims and appeals).

22001.  Claims Assistance  

    1. Natural and man-made catastrophic events have the potential to result in claims filed against the Department of the Navy when the event damages or destroys personal property of eligible members located in residences provided by the government, work spaces or other authorized areas and the loss or damage was not the fault of the member.  Such loss or damage may qualify for gratuitous payment under the Military Personnel and Civilian Employees’ Claims Act (PCA), 31 U.S.C. §3721, as a loss incident to service.[footnoteRef:224]  The OJAG, Claims, Investigations and Tort Litigation Division (Code 15), through the Personnel Claims Unit (PCU),[footnoteRef:225] is responsible for processing and adjudicating the claims.[footnoteRef:226]   [224:  NOTE: The PCA is not a substitute for private insurance and is secondary to any insurance coverage the claimant may have.]  [225:  PCA claims are sent to the Personnel Claims Unit Norfolk, 9053 First Street, Suite 102, Norfolk, VA 23511-3605, telephone (757) 440-6315 or DSN 564-3310 or toll free (888) 897-8217, or FAX commercial (757) 440-6316 or FAX toll free 1-866-782-7297, email: norfolkclaims@navy.mil.  All claims filed under statutes other than PCA are sent to the Tort Claims Unit in Norfolk at 9620 Maryland Avenue, Suite 205, Norfolk, VA 23511-2949, telephone (757) 341-4583, DSN 341-4583 or FAX (757) 341-4562.]  [226:  See JAGMAN, Ch. VIII, General Claims Provisions; JAGINST 5890.1A, Administrative Processing and Consideration of Claims On Behalf of and Against the United States; and LEGADMINMAN, Ch. 13, Claims.  Also go to http://www.jag.navy.mil/organization/code_15.htm.] 


    2. LA personnel may be asked how and where to file claims for personal property damage.  The SJA’s Administrative and Civil Law Section, usually assists with general information and forms.  Installation websites also provide Claims information.  Instructions and forms for filing PCA Claims can be found at http://www.jag.navy.mil/organization/code_15_addresses.htm.

22002.  Outside Gift Offers.   Members of the Armed Forces, covered employees of the DoD, their family members, and their survivors may accept gifts directly from nonprofit organizations, private parties, and other sources outside the DoD under specified circumstances.[footnoteRef:227]  Refer to 10 U.S.C. § 2601a, and FMR, Vol 12, Ch. 34, Direct Acceptance of Gifts by Members of the Armed Forces, DoD Employees, and their Families and Survivors.[footnoteRef:228] [227:  For example, gifts to survivors and family members following the shootings at Fort Hood, Texas, on                  5 November 2009, and the Washington Navy Yard on 16 September 2013 (e.g., free hotel accommodations).  ]  [228:  NOTE:  Chapter 34 in Vol. 12 is a new chapter that was added in September 2016. ] 


22003.  Installation Emergency Management (IEM).[footnoteRef:229]  Every installation has a written IEM Plan that includes providing LA support services to personnel, families, and others in response to disasters and emergencies. [footnoteRef:230]  LA personnel normally will render immediate services in conjunction with family assistance personnel at designated Family Assistance Centers (FACs)).  LA personnel should become familiar with their duties pursuant to the local IEM Plan and FAC SOP.  Generally, an Annex/Appendix to the IEM Plan document will address Marine Corps Community Services (MCCS) and LA support.[footnoteRef:231]  The IEM Program Manager will have a copy of the Plan.[footnoteRef:232]  It may be helpful to look at After-Action Reports from the most recent installation disaster and emergency response exercises.[footnoteRef:233] [229:  See DoDI  6055.17, DoD Installation Emergency Management (IEM) Program; DoDI 1342.22, Military Family Readiness, Encl (3), para. 3(l), and MCO 3440.9, Marine Corps Installation Emergency Management (IEM) Program.]  [230:  NOTE:  In response to the shooting rampage at the Washington Navy Yard (WNY) in September 2013 that left numerous casualties, TJAG temporarily expanded the categories of persons eligible for LA to include civilian employees at the WNY and their family members.    ]  [231:  NOTE:  Many IEMs have language tasking the “SJA” with providing LA services.  Pursuant to the Marine Corps legal reorganization, the OIC, LSSS now has that responsibility. Coordination with the installation SJA still is advisable. ]  [232:  IEM Program Manager points of contact are posted on the secure JLA website.]  [233:  MCAS New River conducted “Vigilant Response 2015.”  JLA also has copies of After-Action Reports from the Ft. Hood, Tennessee and WNY shootings.] 


22004.  Noncombatant Evacuation Operations Abroad[footnoteRef:234]   [234:  “Noncombatant evacuation operation” is defined as an operation whereby noncombatant evacuees are evacuated from a threatened area abroad, which includes areas facing actual or potential danger from natural or manmade disaster, civil unrest, imminent or actual terrorist activities, hostilities, and similar circumstances, that is carried out with the assistance of the Department of Defense.] 


    1. Joint Publication 3-68, Noncombatant Evacuation Operations, 18 Nov 15, Appx B, Legal Considerations, provides that “implementing (evacuation) plans should provide for preventive law programs designed to avoid sudden and overwhelming demands for emergency legal assistance when evacuation becomes imminent or is implemented.  To the extent practical and authorized, legal assistance and advice will be made available to eligible beneficiaries at safe haven points and collection processing points, in coordination with the US diplomatic mission.”  

    2. An example of prior planning occurred in Operation Pacific Passage in 2011.  

        a. Operation Pacific Passage involved contingency planning for the ordered departure of American citizens, which included DoD personnel, Department of State personnel and their eligible family members from areas on Honshu, Japan where degradation of the Fukushima Nuclear Power Plant might adversely affect the area.  Recognizing that this emergent crisis could necessitate the departure of thousands of individuals in a very short period of time, SJA JTF 505 requested and received approval in advance from the Service JAGs to provide limited legal assistance services[footnoteRef:235] to certain otherwise ineligible persons upon request of the Department of State.   [235:  NOTE:  Services were limited to the drafting of Special and General Powers of Attorney and the performance of notarial services.] 


        b. An associated legal assistance issue during Operation Pacific Passage was the potential loss of full legal assistance eligibility when otherwise eligible DoD personnel (and their dependents) who had accompanied the Armed Forces to Japan evacuated to CONUS (or other Safe Haven) where they would lose that eligibility.[footnoteRef:236]  Limited legal assistance services were authorized for those personnel and their dependents.
 [236:  Refer to Ch. III of this Manual for categories of civilians eligible for LA services.  ] 

XXIII.   AWARDS

23000.  American Bar Association (ABA) Legal Assistance for Military Personnel (LAMP) Distinguished Service Awards  

    1. The mission[footnoteRef:237] of the American Bar Association Standing Committee on Legal Assistance for Military Personnel is to:

       a. Foster the continued growth of the military legal assistance programs;
 [237:  Go to http://www.americanbar.org/groups/legal_assistance_military_personnel/about_us.html.] 

       b. Promote the delivery of legal services to military personnel and their family members and to persons accompanying the armed forces outside the United States, on their personal legal affairs; and

       c. Maintain close liaison with the Department of Defense, the Department of Homeland Security (with respect to the U.S. Coast Guard), the military Services, bar associations and appropriate committees of the Association to enhance the scope, quality and delivery of free or affordable legal services to eligible legal assistance clients.

    2. At the beginning of each year, the ABA LAMP Committee[footnoteRef:238] solicits nominations for the LAMP group and individual awards for outstanding accomplishments in legal assistance during the prior calendar year.  JLA will announce the date for submissions and the ABA LAMP Committee’s nomination criteria.  Submissions should be forwarded to the SJA to CMC (JAD (JLA)) via the respective OIC LSSS.     [238:  The Service Heads of LA are official military liaisons to the Committee, which meets several times a year at various military installations to conduct CLE seminars and hold business meetings. ] 

 
    3. Neither an individual nor an office may receive another award within four years of receiving a previous LAMP award.  Offices and individuals not eligible for the LAMP Award under its current submission criteria may still be eligible for the Commandant’s Award for Excellence in Legal Assistance (CAELA), for which JLA will issue a separate announcement. 

23001.  Commandant’s Award for Excellence in Legal Assistance (CAELA)  

    1. The delivery of quality legal assistance services is an essential element of readiness and morale.  The purpose of the CAELA is to promote the delivery of quality legal assistance services by recognizing  LA offices and LA office staff members for their outstanding achievements, efforts, and innovation in legal assistance.      
   
        a. JLA will announce the date for submissions[footnoteRef:239] and nomination criteria.  Submissions should be forwarded to the SJA to CMC (JLA) via the respective OIC, LSSS.      [239:  CAELA nominations are solicited after the ABA chooses recipients of the LAMP awards. ] 


        b. A Selection Committee chaired by the Deputy SJA to CMC will evaluate each submission on the basis of the information contained in the nomination package, the results of LSIs,[footnoteRef:240] the quality and timeliness of required reports and other submissions, and other relevant information.  The report of the Selection Committee will be forwarded to the SJA to CMC, who will forward recommendations to the CMC.  JLA will prepare winners’ certificates for CMC signature, unless otherwise directed.   [240:  Refer to Ch. XIII of this Manual regarding Legal Services Inspections (LSIs).] 

       
23002.  Civilian Volunteer Awards.  Volunteers at LA offices should be recognized during National Volunteer Appreciation Week and/or locally-established volunteer recognition programs and events.
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