DRAFTING SCRIPT TO BE USED BY PARALEGAL STAFF FOR ESTATE PLANNING
[bookmark: _GoBack]DL Drafting Script for Estate Planning Documents

NOTE:  Not every single DL question is indicated in this script.  The questions appear in the order that they would typically appear in DL.
- The term "Wife" and "Husband" are interchangeable.
- The term "Personal Representative" and "Executor" are interchangeable but distinct from "trustee"
- The term "Guardian" refers to the custodian of the physical person of the children; whereas the term "Conservator" refers to the custodian of the property of the child (typically testators select the same individual); again, these terms are distinct from "trustee" but may often be the same person.

WILL
1.  Is this a Basic Will for a person who has never been married and has no children, and whose assets will be under $500,000?
ANSWER:  NO.  We prepare the wills as if the person has a lot of assets to prevent the need of having to redraft multiple wills through their life.

2.  Female or Male?  See worksheet.

3.  Testator is:  (a) married once and his wife is alive; (b) married and wife alive, but he was married before; (c) a widower and is now single; (d) previously married, but now divorced and single; (e) single and never previously married; (f) party to a same-sex marriage, domestic partnership or civil union.  See worksheet.

4.  Number of children:  See worksheet.

5.  (If yes) How many children?  See worksheet.

6.  (If yes to #4) Is any child a minor?  See worksheet.

7.  Estimated value of combined assets of Testator and Wife upon death probably will be:  ANSWER:  Always choose (f) Over $10,000,000.  This is to prepare a will with more flexibility and more options for customization.

8.  Does the Testator own any real estate which is to disposed of under the will?  ANSWER: Always choose "Yes" even if they do not own real estate at the time of drafting.  This keeps real estate out of the residuary estate and better serves to protect it from creditors as this is typically the largest probate asset when people die.

9.  How is the real estate to be devised?  (a) All to the wife, if she survives me; (b) to one or more different beneficiaries; (c) all real estate is to pass as part of the residuary, rather than being separately devised; (d) Just the testator's home to his wife (w/other real estate passing as part of the residuary estate); (e) the wife is to have a life estate.
ANSWER:  See worksheet, but choose (a) or (b) only for our cases unless directed otherwise by the attorney.  NOTES:  If the testator does not specify the beneficiaries on the worksheet then mirror the disposition chosen for the residuary estate but keep it separate.  The attorney will consult the client on the effects of joint tenancy with right of survivorship and tenancy by the entirety.

10.  (If (a) to #9) If the wife predeceases the testator, should the property be given to an alternate beneficiary or beneficiaries (rather than passing as part of the residuary estate)?  ANSWER:  "YES."  Mirror the residuary estate beneficiaries but treat it separately.

11.  The devise of real property is to be:  (a) silent regarding mortgages, deeds of trust and similar liens securing debt; (b) expressly subject to any such mortgages, deeds of trust and similar liens that may exist upon the death of the testator; (c) expressly free of such liens (i.e. the estate of the testator is to prepay any mortgages, deeds of trust or similar liens).  ANSWER:  (a) unless there is a note in the worksheet otherwise.

12.  How are the personal effects and other tangible personal property of the testator to be bequeathed?  ANSWER:  See worksheet; however, do not select (d) as provided with regard to the residuary estate.  The best practice is to keep everything you can out of the residuary estate.

13.  Is the testator going to use a personal property memorandum?  ANSWER:  See worksheet.  NOTE:  you will only get this question for states that allow the practice.

14.  (If yes to #13) Is the will to contain a conclusive presumption that no personal property memorandum exists if none if found: (a) w/in 30 days of the commencement of probate proceedings; (b) w/in 90 days; and (c) no such presumption is to be contained in the will.  ANSWER:  select (c) because the law will already make this presumption if it cannot be found at the time of probate proceedings just as it would if the will itself cannot be found.

15.  Most wills do not contain the following provisions:  ANSWER:  "YES."  Always check yes because if you do not, many questions will not be asked that you may or may not need--you cannot always trust the presumptions made by DL.

16.  Is there to be a pour-over of property to an inter-vivos trust?  ANSWER:  "NO."  This is beyond our scope of services- if the client wants refer to private attorney.

17.  Is the testator to exercise (or release) a power of appointment given to the testator by some third party?  ANSWER:  "NO."  Beyond our scope.

18.  Is a charitable trust to be created?  ANSWER:  "No."  Beyond our scope.

19.  Is there to be a supplemental needs trust?  ANSWER:  "NO."  Refer to a civilian attorney if this is needed.

20.  Is there to be a pre-residuary trust for one or more minors?  ANSWER:  See worksheet.  Most clients do not select this option but check the worksheet.  Whether they check "yes" on the worksheet for a pre-residuary trust or testamentary life insurance trust, check "yes" for this question because if you do not you will not get the question about life insurance.

21.  (If yes to #20) Is the pre-residuary trust to be: (a) fixed dollar amount; (b) a life insurance policy; (c) specific items of property other than cash or insurance.  ANSWER:  If the worksheet states they want a testamentary life insurance trust then select (b); if it only states they want a pre-residuary trust but not a life insurance trust then select (c).

22.  (If yes to #20) Is there to be more than one beneficiary of the pre-residuary trust?  ANSWER:  See worksheet, but if they have more than one child select "Yes" unless they only want the trust for some children due to disinheritance.  Do not worry if one child is already over the age of disposition of trust assets, that child should be included because the terms of the trust will release the assets regardless.  This will help prevent a scenario in which it appears as if the parent was attempting to disinherit a child (of which they can do in every state except LA).

23.  (If yes to #22) Is there to be a single trust for the beneficiaries rather than separate trusts for each minor?  ANSWER:  See worksheet.  However, the attorney should have advised the testator that having a single trust is typically the best option because it can reduce costs and the consolidation of assets makes it easier to grow the assets in the trust during its life.

24.  Is the will to provide that an annuity is to be purchase for anyone?  ANSWER:  "NO."

25.  Is the will to provide for a trust for one or more pets?  ANSWER:  Almost always "NO."  This question is not included on our worksheet because very few states at this time authorize pet trusts, but the attorney should have consulted with the client as to whether this is a possibility and it will be noted in the margins if you are supposed to select "YES."  Have the attorney guide you through the questions pertaining to pet trusts if there will be one.

26.  Is there to be a pre-residuary disposition of a family-owned business?  ANSWER:  "NO."  If the client has a family-owned business it is best to advise the client to seek private estate planning counsel.  Further, as this is legal assistance with a commercial enterprise it is beyond our scope of services.

27.  Is the will to provide for a bequest of specific investments?  ANSWER:  "NO."  

28.  Does the testator wish to make any cash bequests?  ANSWER:  See worksheet.

29.  (If yes to #28) How many cash bequests?  ANSWER:  See worksheet for number.  You will get follow up questions for the amount of each and to whom they are going.

30.  How is the rest of the testator's estate to be bequeathed:  ANSWER:  See worksheet.  This is the residuary estate question on the worksheet and most often you will see "to the spouse, but if spouse predeceases, to the children."

31.  Is the personal representative to be given the power to allocate the GST tax exemption?  ANSWER:  "YES."

32.  A beneficiary must obtain what age to receive a gift?  ANSWER:  See worksheet.  If they selected a trust it is most likely above age 21.  Do not worry when the word doc shows under personal property that it is still 18 or 21, depending on the state personal property can only be withheld until those ages.

33.  Who is to serve as the personal representative (executor)?  ANSWER:  See worksheet for this and immediate follow up.

34.  Who is to serve as the trustee?  (If there is a trust)  ANSWER:  See worksheet for this and immediate follow up.

35.  Is a guardian to be appointed?  (If there are minor children)  ANSWER:  See worksheet.  There should be someone designated if they have minor children because that is typically the only reason we are drafting the will for the testator.  The worksheet will guide through the immediate follow up questions.

36.  Do you wish to:  (a)  BOTH further tailor the document AND fill in the blanks?  ANSWER:  ALWAYS "YES."

37.  Do you wish the will to recommend that the personal representative consider filing a federal estate tax return so that the wife can get the benefit of the unused exclusion amount of the testator?  ANSWER:  Always "YES."

38.  If a child of the testator is a minor when the testator dies, are bequests to the child to be"  (a) Paid at the election of the personal representative to the child, or to the child's guardian, or to a custodian under UGMA/UTMA; (b) Held in trust by a trustee until the child attains the age of majority?  ANSWER:  See worksheet.  Most clients select (a) but if you have already selected for a pre-residuary trust then you will select (b) to this question.

39.  Most wills do NOT contain the following provisions:  .....ANSWER:  Always "YES."  Do not get lazy, open up as many questions as possible, it is easier to answer them instead of trying to tailor the language in the word document.

40.  With regard to estate taxes?  ANSWER:  (a) there is to be no apportionment.

41.  Does the testator have a pension plan or retirement account that may be used to fund a trust?  ANSWER:  "NO."  This begins to be complex estate planning.

42.  Do you want a Section 2207A direction?  ANSWER:  "NO."

43.  Are generation skipping taxes and taxes attributable to property included in the estate of the testator solely because of an unexercised power of appointment Not to be paid?  ANSWER:  "NO."

44.  How are the bequests to be distributed?  (a) Per Stirpes; (b) Per Capita in each generation; (c) Per Capita (not in each generation); (d) by representation.  ANSWER:  See worksheet--choose either (a) or (b).

45.  Must the personal representative be bonded?  ANSWER:  "NO."  If the testator chose the spouse, which is highly recommended it would automatically be waived by state law anyway.  The bonding is typically in cases where the testator appoints a bank or attorney to serve as executor.

46.  Should the will exonerate the personal representative (and trustee) from liability in the absence of affirmative evidence of negligence or wrongdoing?  ANSWER:  "NO."  The law of each state already addresses this and it is important to preserve the beneficiaries ability to sue in the future if assets are lost.

47.  Should the will request that the personal representative waive commissions?  ANSWER:  "YES."

48.  If a bank, trust company or similar institution serves as the personal representative or trustee, is it to be compensated in accordance with its standard commission schedule?  ANSWER:  "NO."

49.  Should the personal representative (and Trustee) expressly NOT be required to file in court an inventory or account of proceedings?  ANSWER:  "NO."  If it is a spouse, this will already be waived by the law of the state.  We let the law determine the appropriateness of this measure.

50.  (If there is a trust)  Is the will to state the preferences of the testator with regard to how trust assets are to be invested?  ANSWER:  "NO" unless the attorney tells you otherwise.  Each jurisdiction has prudent investor statutes that already cover these matters and duties of trustees.  If the testator is not trying to grow the assets then the testator should choose an UGMA/UTMA as opposed to a trust.

51.  Is the will to expressly direct payment of enforceable debts?  ANSWER:  "NO."  This is very important not to screw up because selecting "Yes" when the testator does not specifically tell the attorney to do so is malpractice.

52.  Is the will to contain provisions regarding disclaimers of bequests by the wife (or other persons)?  "NO."  Although DL says "frequently yes," disregard that message.  This adds unnecessary pages to the will.

53.  Is the will to expressly disinherit one or more persons (other than the wife)?  ANSWER:  See worksheet.  The attorney should advise that no state allows a testator to completely disinherit a spouse (he/she will almost always take at least half) and LA does not allow biological children to be disinherited.  Only family members that could inherit under intestacy statutes should be listed.

54.  Is the will to forgive all debts representing loans made by the testator to natural persons?  ANSWER:  "NO."  Again, similar to enforceable debts this would be malpractice.

55.  Should the will purport to cut off any beneficiary who contests the will?  ANSWER:  "YES."  Ignore the "frequently no" comment in DL.

56.  Should the will authorize the personal representative or trustee to allocate fees and expenses?  ANSWER:  "NO."

57.  Should the will contain a virtual representation clause?  ANSWER:  "NO."

58.  Do you want to prepare an agreement not to modify the will and/or a waiver of rights to an elective share of the testator's estate?  ANSWER:  "NO."

59.  Do you want to include a spendthrift clause?  ANSWER:  "NO."

60.  Should the will give the personal representative or trustee broad discretion with repsect to distributions to beneficiaries with substance abuse problems?  ANSWER:  "YES."

61.  If a personal representative or trustee is acting alone may the personal representative or trustee designate a successor or co-fiduciary?  ANSWER:  "YES."

62.  Is the will to discuss the status of posthumously conceived children using assisted reproduction technology?  ANSWER:  "YES."  This is an emerging area of law and many states are passing statutes that address this matter but most still presume a biological child must be conceived prior to death.  An increasing number of people are freezing sperm or ova/embryos to have children in the future.  *Keep the follow up standard language unless the attorney tells you otherwise based on that client meeting.

63.  Is the will to discuss digital assets, such as internet accounts, web sites, social media, etc.?  ANSWER: "YES."  *Keep the follow up standard language unless the attorney tells you otherwise based on that client meeting.

64.  With regard to adopted children and issue:  (a) they are to be expressly included; (b) they are to be expressly excluded; (c) the will is to be silent on the subject.  ANSWER:  (a).

65.  With regard to stepchildren: (a) they are to be expressly included; (b) they are to be expressly excluded; (c) the will is to be silent on the subject.  ANSWER:  See worksheet.  If the client left it blank, choose (c) because the law already presumes an exclusion of non-biological children.

66.  *LEAVE the language defining children and issue as DL produces it based on the answers to your questions.

67.  Do you wish to prepare a short form of the will rather than a long form?  ANSWER:  "NO."

68.  (If there is a trust you will be asked)  May the trustee elect to liquidate a small trust to the income beneficiaries or appropriate guardians or custodians of the income beneficiary?  ANSWER:  See worksheet of which references "uneconomical to maintain."

69.  (If yes to #68) May the trustee liquidate the trust only if the principal of the trust is under a specific amount?  ANSWER:  See worksheet.

70.  (If there are minor children)  Do you wish to appoint a separate conservator of the property of the children?  ANSWER:  See worksheet.

71.  Is a bond to be required of every guardian?  ANSWER:  "NO."

72.  Must the guardian file an inventory and account with the court upon the request of the ward?  ANSWER:  "NO."  Leave this up to the law.

73.  (If cash bequests were selected)  If the beneficiary of a cash bequest does not survive the testator is it to pass to the heirs of the beneficiary rather than lapsing?  ANSWER:  "NO."

74.  Does the testator wish to designate one or more alternate beneficiaries of the residuary estate?  ANSWER:  See worksheet, page 5 "successor residuary beneficiary."

75.  (If yes to #74)  Are there several alternate beneficiaries that are to share in the residuary estate?  (in equal or unequal shares)

76.  (If yes to #75)  Are the alternate beneficiaries:  (a) specific people who are to share equally, and if one of the beneficiaries predeceases the testator the others are to receive the share of the deceased beneficiary; (b) a group of people to be described as a class (i.e. my siblings); (c) some unequal division between several beneficiaries.  ANSWER:  See worksheet.  Specifically, you want to look at the percentages, if they are not equal then choose (c).  If they are equal see if the beneficiaries are easily grouped in a class such as "my siblings" or "my parents," and if they are choose (b), or choose (b) if there is a very complex description such as unequal shares and providing successors to alternate beneficiary's shares if they predecease.  For all other scenarios, select (a).

77a. (If choose "a" or "c" to #76)  There are to be how many beneficiaries:  ANSWER:  See worksheet.

77b. (If choose "a" or "c" to #76) you will fill in the names and/or percentages.

77c.  (If choose "b" to #76) you will have to type out the highly customized complex description or to what class.  Use the examples provided by DL to guide the drafting.

78.  If the FIRST alternate beneficiaries predecease the testator, is one or more SECOND alternate beneficiaries to be named?  ANSWER:  See worksheet.  If on page 5 in the successor residuary beneficiary section you note multiple names or classes with 100% then the answer is "YES."  If the percentage numbers add up to 100% then "NO."-----If you select "Yes" you will go through the same questions as #75-77.

79.  Do you wish to enter the names of witnesses now?  ANSWER:  "NO."

80.  Does the testator wish to make a living will and/or agent to make health care decisions?  ANSWER:  See worksheet.  If yes, refer to separate document scripts for living wills, health care POAs, and Springing Durable GPOAs.

81.  (If no to #80)  Do you want to prepare a power of attorney?  ANSWER:  See worksheet, but if yes, refer to additional directions for the SDGPOA.

82.  (If no to #81) Does the testate wish to express his desires regarding funeral arrangements?  ANSWER:  See worksheet.  The follow up questions if selecting "yes" are very self-explanatory.

83.  (If no to #82) Do you want a checklist for execution of the will, family tree, etc....?  ANSWER:  "NO."

84.  (For some states, you may be asked)  Should the self-proving language be a statement of the witness sworn to under penalty of perjury without a notary public, rather than a notarized affidavit?  ANSWER:  "NO."  Very important not to make an error on this question.

85.  Do you wish to see the style questions?  ANSWER:  "NO."

86.  Is the will to omit any express statement that the testator resides in ______(State)?  ANSWER:  "NO."

86.  Is the will to have a military testamentary preamble and a military testamentary self-proving affidavit pursuant to 10 U.S.C. sec. 1044d...?  ANSWER:  Always "YES."  Highly critical for this to be answered correctly to ensure our will is protected by federal law.

87.  Are acknowledgements to be taken by a person authorized under 10 U.S.C. sec. 1044a rather than a notary public?  ANSWER:  Always "YES."  ---Fill in the blanks afterward as appropriate.

88.  Do you wish to change the proposed venue?  NOTE:  it should state it will use "WITH THE UNITED STATES ARMED FORCES AT OKINAWA, JAPAN" as the proposed venue based on your answer to the question regarding where the military member is currently stationed.  ANSWER:  "NO."  Leave it alone, we must use military venues because we are not notary publics of couty/states.

89.  Do you want to prepare a mirror-image will for the wife with the same content you just prepared?  ANSWER:  "NO" unless everything is identical to include note just guardians/trustees but residuary estate beneficiaries and successors.

FINISHED---the word document will now be generated.



































When reviewing the word document, use the following points as guidance:

A.  Change font of body and page numbers to 10pt to save paper.

B.  Alter spacing of all documents to attempt to get all signatures (testator, witnesses and notary on same page), but at a minimum make sure testator and witness signatures are on the same page.

C. In the prepared by section of the cover page, make sure the advising attorneys information is listed in the following format: 

 Prepared by: 

     Legal Assistance Office, Legal Services Support Section Pacific
     Captain Nicholas W. Mull, Esq.             
     Michigan Bar license #P76711
     UNIT 35001
     FPO, AP 96373-5001
     315-645-1037

D.  If as a result of altering spacing you end up with more than a three line gap at the bottom of any page place the following at the bottom of the page in the gap:  

///////////////////////////////CONTINUED ON THE FOLLOWING PAGE NEXT HEREUNDER////////////////////////////////////

E. Change witness signature formats to side-by-side to save space as necessary:
  
__________________________					__________________________
print: 								print:

having an address at 						having an address at

__________________________					__________________________

__________________________					__________________________

F.  Make sure the Military Self-Proving Affidavit is a separate and distinct page.

G. If you made a testamentary life insurance trust, insert the phrase "including but not limited to my Servicemembers Group Life Insurance (SGLI)" in the first sentence after the phrase "any life insurance policies."

H.  Double check all paragraphs against the worksheet and check off the worksheet to indicate you have ensure it is correct on the document.









DL Drafting Script for Living Will and Durable POA for Health Care

NOTE:  If drafting in conjunction with the will, these documents will continue through on DL and will also allow you to draft a Springing Durable General Power of Attorney.  If you are not doing a will then DL does not allow you to draft the living will/health care POA and Springing Durable General POA with one file; you will have to do the Springing Durable General POA on a separate answer file.
- For Female Clients, always find out if they want to limit the living will during times in which they may be pregnant; thus, keeping them on artificial life support until a fetus may reach a point of viability.

1.  In what month will the living will be executed?  ANSWER: choose current month unless execution is likely to go in to the next month.

2.  Day?  ANSWER:  leave blank unless you already have an appointment.

3.  Year?  ANSWER:  current.

4.  Fill in the blanks regarding name and location.  For street address, put Okinawa then Japan for city, state, zip---doing this will make the spacing correct on the word document.

5.  Is client a female, rather than a male?  ANSWER:  See worksheet.

6.  Is the client married?  ANSWER:  See worksheet.

7.  Does the client want:  (a) living will and health care power of attorney; (b) just a health care power of attorney; (c) just a living will?  ANSWER:  See worksheet.

8a.  (If answered yes to #6 then get) Is the spouse of the client to be designated his agent to make health care decisions?  ANSWER:  See worksheet.

8b.  (If answered no to #6 then get) Do you know who the client wishes to designate as his agent to make health care decisions?  ANSWER:  See worksheet.  

9.  Fill in the name of the agent.  It is preferred to have the detailed physical address and telephone number of the designated agent but not an absolute requirement.

10.  With regard to an appointment of a second agent to make health care decisions:  (a) a second agent is NOT to be designated; (b) a second agent is to be designated, and either agent can act separately; (c) a second agent is to be designated, and both agents must act jointly unless one is incapacitated; (d) a second agent is to be designated, and the second agent is to act (as successor) only if the first agent is incapacitated.  ANSWER:  See worksheet.  However, the attorney should have advised the client it is always best to have at least one back up agent in mind that can be trusted and that option (c) is almost always a bad idea.  Talk to the attorney if it says the agents are to act jointly so the attorney can speak to the client again because this often defeats the purpose of the document, resulting in a court battle anyway.  Option (d) is the preferred option.

11.  If selecting options (b), (c), or (d) you will be prompted for the name and information of the second agent.  ANSWER:  See worksheet.

12.  (If you selected (b), (c), or (d) to #10 you will then get) Is there to be a third choice for agent?  ANSWER:  See worksheet.  The client can pick as many back ups as they clients chooses.  If yes, you will repeat the process of # 11.

13.  (Some states)  If you are asked information for primary care physician information leave it blank.  Also, make sure you remove the references from the word document.

14.  (Some states) You may get a question asking whether the client is in the hospital or nursing home currently?  ANSWER:  "NO."

15.  Are said agent(s) to be authorized to donate organs of the client for transplant?  ANSWER:  See worksheet.

16.  (If yes to #15) Is authority to donate organs to include not just transplants but also the donation of organs and tissue for other medical, educational or scientific purposes?  ANSWER:  See worksheet.

17.  (If yes to #15) Is authority to donate organs to expressly exclude certain organs or to contain other detailed restrictions?  ANSWER:  See worksheet.  As example, some clients may restrict the donation to the extent that it would not prevent an open-casket funeral.  Organs and tissue include skin and hair.

18.  (If yes to #15) Is authority to donate organs to be expressly conditioned upon there being no charge or assessment against the estate of the client, his heirs or insurance company?  ANSWER:  See worksheet.  Inform the client that you can take out the language regarding the insurance company if that is not a concern.

19.  Is the living will to express a desire by the client to die at home rather than in a hospital?  ANSWER:  See worksheet.

20.  Does the client want to appoint the health care agent to deal with disposition of his remains?  ANSWER:  "YES."

21.  (Female only) Do you want the living will to contain an exception limiting its scope during pregnancy?  ANSWER:  Call client, see worksheet, or speak to the advising attorney.  Never assume the answer is "yes" to this question.

22.  Has the client already paid for his funeral arrangements?  ANSWER:  See worksheet but it is safe to assume for our client base that this is "No" if it is left blank.

23.  (If yes to #22)  The client must be able to provide the name of the business, contract date, and telephone number so effective notice can be placed in the document.

24.  Does the client wish to express his desires regarding funeral arrangements?  ANSWER:  See worksheet. 

25.  (If yes to #24) Does the client wish:  (a) to be cremated; (b) to have his body given for medical or scientific purposes; (c) to be buried at a SPECIFIC gravesite or location (with or without specifying military honors); (d) to be buried with full military honors (without specifying a location); (e) to be buried at sea; or (f) other.  ANSWER:  See worksheet, self-explanatory.  

26.  (If select (a), (c), or (e) the next question is) With full military honors?  ANSWER:  See worksheet.  

27.  (If you select (f) the next question is a blank box where you can type the customized language of the client.)

28.  (If you select (c) to #25) after getting the military honors question, you are given a blank box to type the specific location.)

29.  Does the spouse have a different address than the client?  (only get if married and the spouse is an agent)  ANSWER:  See worksheet--do not assume because many people are on unaccompanied tours.

30.  Is the client on active duty in the military?  ANSWER:  See worksheet. NOTE:  if you are continuing from a will document you will not get this question again.

31.  Do you wish to enter names of witnesses.....?  ANSWER:  "NO."

32.  Is the living will to be executed outside of ________(State) due to military service?  ANSWER:  "YES."

33.  Enter the base where the (client) is stationed:  ANSWER:  Okinawa, Japan.

34.  Are acknowledgements to be taken by a person authorized under 10 U.S.C. sec. 1044a, rather than a notary public?  ANSWER:  "YES."

35.  Leave the fill in the blank information blank at this time, it can be stamped during execution for the notary.

36.  Do you wish to change the proposed venue?  ANSWER:  "NO."  The resulting venue is based on where the client is stationed, and must be so due to our federal notary powers.

FINISHED:  DL will now generate the word document.  Refer to guidelines under the will for proper organization of the word document.
















Springing Durable General Power of Attorney

NOTE:  the instructions contained below are a script for answers to draft a springing durable general power of attorney.  That is, a power of attorney that survives incapacitation (durable) but does not spring in to effect until the point of incapacitation (springing).
This is a general script and may leave out some mundane questions that are common sense.

1.  Do you wish to prepare:  (d) just a general or limited power of attorney.  NOTE:  a limited power of attorney is another way of saying special power of attorney.

2.  Fill in the simple blanks of date and names.  When you get to the client's address, type Okinawa in street address, and Japan in the city, state, zip box.  Doing this will ensure proper spacing on the word document.

3.  Is client a female, rather than a male?  ANSWER:  See worksheet.

4.  Is the client married?  ANSWER:  See worksheet.

5.  Do you wish to prepare: (a) a general power of attorney; (b) a power of attorney for executing closing documents and taking other actions in connection with the sale of specific real estate; or (c) some other limited power of attorney.  ANSWER:  for purposes of the estate planning package, choose (a).

6.  (Some states) Do you wish to prepare a statutory short form Power of Attorney?  ANSWER:  "NO."

7.  Is it to be used for business sales, gifts, IRA, income taxes, .......?  ANSWER:  "YES."

8.  Is it to be used to authorize a sale of business?  ANSWER: "YES."

9.  Is it to be used to for the sale of real estate?  ANSWER:  "YES."

10.  Is it to be used for a specific parcel of real estate?  ANSWER:  "NO."  

11.  Is it to be used to make gifts?  ANSWER:  "YES."

12.  Should gifts be limited to a class consisting of the spouse and issue of the client, or spouse's such issue, or custodians or trusts for the benefit of such persons?  ANSWER:  "YES."

13.  Should the annual gift amount by limited to the amount of the annual gift tax exclusion?  ANSWER:  "YES."

14.  May gifts for tuition and medical expenses (exempt from gift taxes) in excess of the limit be permitted?  ANSWER:  "YES."

15.  With regard to gifts TO the attorney-in-fact, is the Power of attorney to provide:  ANSWER:  select (c) the attorney-in-fact may make such gifts without the $5,000, or 5% limitations if the designated agent is the SPOUSE or CHILD of the client; select (a) the attorney-in-fact may NOT make gifts to himself or herself if the designated agent is anyone else.

16.  Is the power of attorney to be used to transfer assets (if permitted by law) so that the principal can qualify for Medicaid or similar programs?  ANSWER: "YES."

17.  Is it to be used to revoke or amend revocable inter vivos trusts, to transfer assets to inter vivos and/or create inter vivos trusts?  ANSWER:  "YES."

18.  Is it to be used to transfer assets to an existing inter vivos trust?  ANSWER:  "NO."

19.  Is it to be used to create an inter vivos trust for the benefit of the client (such as qualified income trust to qualify client for Medicaid)?  ANSWER:  "YES."

20.  Is it to be used to disclaim bequests or transfers to the client?  ANSWER:  "YES."

21.  Is it to be used to provide detailed powers with respect to retirement benefit plans and IRAs?  ANSWER:  "YES."

22.  Is it to be used to pay taxes, file tax returns and otherwise deal with tax matters?  ANSWER:  "YES."

23.  Is the power of attorney:  ANSWER:  (b) to become effective only in the event of such incompetence or disability (a "springing" power of attorney).

24.  Is the power of attorney:  ANSWER:  (c) NOT to be contingent on either such event.

25.  Should the power of attorney terminate on a specific date?  ANSWER:  "NO."

26.  Should the power of attorney recite that all prior powers of attorney (but not health care powers of attorney) are revoked?  ANSWER:  "NO."

27.  (If married)  Is the spouse of the client to be designated the attorney-in-fact?  ANSWER:  See worksheet.

28.  With regard to appointment of a second attorney-in-fact: (a) a second attorney-in-fact is NOT to be designated; (b) a second attorney-in-fact is to be designated, and either attorney can act separately; (c) a second attorney-in-fact is to be designated, and both must act jointly; (d) a second attorney-in-fact is to be designated, and the second is to act (as successor) only if the other is incapacitated.  ANSWER:  See worksheet.  Ideally, the will always be a successor designated but not required.  Notify the attorney if the individuals chooses (c) because the client needs to be counseled that this is almost always a bad idea and can easily end up in a court battle.

29.  Is there to be a third choice?  Fourth choice?  etc.  ANSWER:  See worksheet, the client can list as many people as he/she wants.

30.  (Some states) If medical resources are to be transformed to the attorney-in-fact in connection with qualifying the client for Medicaid, a special attorney-in-fact should be named to authorize the transfer.  Name the special attorney-in-fact:  ANSWER:  Use the designated agent's name.

31.  If a guardian or conservator of the person or property of the client must be appointed, is the attorney-in-fact to serve as such guardian or conservator?  ANSWER:  "YES."

32.  Is the power of attorney to discuss compensation of the attorney-in-fact, limitation of liability of the attorney-in-fact, or periodic reports by the attorney-in-fact?  ANSWER:  "NO."

33.  Just click past the next question without altering the language in the box.

34.  (If married) Does the spouse have a different address than the client?  ANSWER:  See worksheet--do not assume as many people are on unaccompanied tours.

35.  Do you wish to enter the names and addresses of the witnesses.....?  ANSWER:  "NO."

36.  Is the power of attorney to be executed outside of ________(state) because of military service?  ANSWER:  "YES."

37.  Stationed at:  ANSWER:  Enter Okinawa, Japan.

38.  Are acknowledgements to be taken by a person authorized under 10 U.S.C. sec. 1044a, rather than a notary public?  ANSWER:  "YES."

39.  Skip the blanks for notary information, it will be stamped at execution.

40.  Do you wish to change the proposed venue?  ANSWER:  "NO."  It should already be defaulted to WITH THE UNITED STATES ARMED FORCES AT OKINAWA, JAPAN based on the information that it is being executed outside of the state and the where the client is stationed.

FINISHED:  DL will not produce the word document--refer to guidelines for formats and organization of the word document under the Will section.


         
Prepared by Capt Nicholas Mull, OIC, LA, LSSS-Pacific (2014)

