General Court Martial

Introduction
The following summary of the military criminal process is intended to provide you with a general overview of how your case will proceed.  Keep in mind that this is just an overview.  Each case is unique.  Someone else’s case may proceed differently than yours.  Also, the information that follows is just general information.  It is not legal advice and is not intended to take the place of advice from your lawyer.
For anyone familiar with state criminal systems, you will notice a number of differences between the state and military criminal justice systems.  Throughout these materials, we will attempt to highlight some of these differences.  Please read the following information carefully.  Your lawyer will be able to answer any additional questions.
Article 32 preliminary hearing
Before sending a case to a general court martial, a preliminary hearing must be conducted.  An officer must preside over the hearing.  After listening to the evidence that the government and defense has presented, the preliminary hearing officer will determine if there is probable cause to believe a crime was committed by the accused and recommends a disposition of the offenses.  The Commanding General makes the final determination on how he or she would like to proceed with the case.   If the Commanding General determines that a general court martial is appropriate he will refer the case to a general court martial.
Arraignment
The arraignment is the first court appearance.  At arraignment, the accused is advised of the charges and rights.   The accused, defense counsel, trial counsel, court reporter, and judge are all present.  A typical arraignment will consist of the prosecutor outlining the order that creates the court martial and ensuring all information is accurately captured in the record.  The attorneys will generally have agreed on dates for all trial milestones and will reserve all arguments for later in the process.  A typical arraignment lasts approximately 30 minutes.
Pretrial motion hearings
As more information about a case is discovered, a lawyer will decide whether any pretrial motions need to be filed.  Some motions can be resolved without the necessity of a hearing, other motions, however, may require a hearing before the judge can make a decision.  In some cases, a hearing that includes calling witnesses will be required.  If you have questions regarding pretrial motions, you should discuss those with a lawyer.
Pleading Guilty or Going to Trial
The decision whether to plead guilty or go to trial may be one of the most important decisions that you will ever make.  Only an accused can make this decision.  A lawyer will offer you advice on what to do, but only you can decide whether to plead guilty or proceed to trial.  In many cases, the decision to plead guilty comes down to potential benefits that you can receive at sentencing.  If you have decided that pleading guilty is in your best interest, a guilty plea will be scheduled.  If you have decided to take your case to trial, the process continues.
Trial
An accused may elect to be tried by members (a jury) or a judge.  If an accused is enlisted, the accused can elect to have 1/3 of the panel also be enlisted.  All members must outrank or be senior to the accused.  An attorney will provide advice and counsel, but only an accused may make this forum decision.
Members Selection
Civilians refer to this as jury selection.  The Commanding General orders members of the command to report to the courtroom.  These members are then asked a battery of questions by the judge and attorneys.  After the questions, members can be challenged and the judge will determine if the member should be excused.  A challenge for cause is the removal of a member for bias or prejudice—each side has an unlimited number of these challenges.  A peremptory challenge is a challenge for any reason—each side has one peremptory challenge.  A general court martial will have between 5 and 12 members.
Opening Statements
	Once the members are selected they are sworn and given some preliminary instructions.  It is now time for opening statements.  An opening statement allows the lawyer for each side to give the jurors a preview of what the evidence will be.  Because the government’s lawyer has the burden of proof, he will go first.  Following the government’s opening statement your lawyer can elect to give an opening statement or reserve it for a later time.
Proof
In a criminal case you are presumed innocent until proven guilty.  The government has the burden of proving that you are guilty beyond a reasonable doubt.  That is why you do not have to present any evidence or even testify at trial.  A lawyer may decide to call witnesses on your behalf and even to offer other evidence.  A lawyer will make a recommendation as to whether an accused should testify but only the accused can make this decision.
Rules of Evidence
During the trial, the lawyers are bound by the rules of evidence.  The rules of evidence determine what evidence can or cannot be introduced at trial.  Sometimes after making an objection to a certain question, the judge will send the jurors out of the court room, so that the lawyers can argue over the objection without the jury hearing  
Closing Statements, Final Instructions, and Deliberations
After all of the evidence has been heard, the lawyers for both sides can present a closing argument.  This is the time that a lawyer will argue why the government has failed to prove guilt beyond a reasonable doubt.
Both before and after closing arguments, the judge will give the members some final instructions on the law and send them back to deliberate.  To find you guilty of an offense, 2/3ds of the members must find that the government proved each element of an offense beyond a reasonable doubt.
Sentencing
Hopefully, if you go to trial, you will be found not guilty.  However, if the members determine that an accused is guilty of any offense, the trial will proceed immediately to sentencing.  At sentencing the government will provide evidence and argument in aggravation-that is things that make the offense worse in the eyes of the members.  The defense attorney will provide evidence and argument in extenuation and mitigation-that is things that excuse what you did or that would make the members want to punish you less.  The members will then determine your sentence within the confines of the law.
Post-Trial
[bookmark: _GoBack]After an accused is convicted of a crime an attorney will explain the post-trial and appellate rights.
