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Win the war against al Qaeda and there will be no need for detention
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[bookmark: _Toc382451266]In his State of the Union address, President Obama renewed his unfulfilled commitment to close the detention facility at Guantanamo Bay. It is often forgotten that his predecessor eventually sought the same goal, as "Gitmo" grew synonymous with executive overreach and disregard for the rule of law. Yet the prospects for closing the facility are no greater today than they were when Mr. Obama first made his promise five years ago.

Failure has not been for lack of trying. Rather, it is the consequence of a misdiagnosis. The Obama administration, in which I served as the Pentagon's senior detention policy official, has misdirected its energy toward the symptom—Guantanamo. It should focus instead on the underlying cause, which is the ongoing armed conflict with al Qaeda. On the current course, success in closing the facility is unlikely and could be counterproductive.

Ironically, we would be closer to shuttering Guantanamo today had we not tried so hard to close it. Besides eliciting predictable legislative opposition, the myopic focus on closing Guantanamo has caused the release and precluded the capture of enemy forces—thus arguably prolonging the war of which it is a byproduct. Our focus should be on defeating al Qaeda. Win the war, and Guantanamo will close itself.

Immediately after inauguration, President Obama promised to establish more principled detention policies and to close Guantanamo within a year. The first goal is far more important than the latter, and it has been largely accomplished. Few military activities have been more thoroughly investigated than detention. Misconduct has occurred and been punished, but in no way has it risen to the level asserted in popular mythology. Today, the United States leads the world in developing detention policies for 21st-century armed conflict against transnational organizations. U.S. service members thanklessly provide safe, humane, respectful care to detainees who would kill them if they could.

But the failed promise to close Guantanamo and the related mandate that no detainees be added to its population persist despite the fact that any potential foreign-relations benefit is fleeting. If Guantanamo is perceived to violate human rights, then incrementally reducing the number of its supposed victims, without eliminating the alleged violation, will not restore America's reputation as a human-rights leader.

To be sure, Guantanamo reflects an issue of image, not integrity. Our failure to explain Guantanamo—or at times to understand it—harms our reputation. But detention operations reflect no flaw in our character.

A country is either at war or it is not, and radically different legal paradigms attend each status. While the law-enforcement regime requires proof beyond a reasonable doubt to punish a past criminal act, the law of war is focused on enemy status and the prevention of future involvement in conflict. In war, the law permits extreme means of lethal targeting, which in peacetime would constitute "extrajudicial killing." It also allows internment until the end of hostilities, which in peacetime would be called "indefinite detention without trial."

When a nation is at war, detaining enemy forces (regardless of the ability or intent to prosecute) is not only lawfully authorized, it is often morally required. In war, detention is the humane alternative to killing; although a deprivation of liberty, it also results in a preservation of life. Requiring criminal conviction for detention raises the risk of upending the humanitarian goals inherent in the law of war. It effectively incentivizes killing when capture might be possible.

Detention also facilitates a timelier conclusion to armed conflict. It permits the humane interrogation of combatants and seizure of computers, cellphones and other materials of intelligence value. Wars are won by fighting them effectively, and effective war-fighting means capture and detention.

The problem is one of sequencing. Traditionally, captured soldiers are released or prosecuted after wars conclude. Yet we promised to close Guantanamo before engaging in serious discussion to end hostilities—to the detriment of both goals. We should not allow a short-term campaign promise—however well-intentioned—to prolong an armed conflict.

Spurning detention in the conflict with al Qaeda (as opposed to the counterinsurgency in Afghanistan) also furthers a disquieting trend of pretending we are not at war. We thus risk allowing exigent wartime authorities to become permanent, with far-reaching consequences for liberty.

War is supposed to be hell, but this one threatens to obscure that fact. Forgoing detention during armed conflict simply makes war appear less terrible while actually making it more so. Unlike a detainee, the distant target of a lethal drone strike is quickly forgotten. Both detention and remote weapons are appropriate war-fighting tools, but their availability should extend only to the rare instance when war is truly necessary.

As with other "wars" against common nouns, the "war on terror" will continue into the foreseeable future. But the actual armed conflict with al Qaeda should not. We cannot "kill" terrorism with a drone. In the long term, it must be fought with law enforcement, economic means, intelligence sharing and other soft-power mechanisms.

This particular conflict presents myriad challenges, not the least of which is that it will not conclude with a peace treaty. Determining when al Qaeda's capabilities are sufficiently diminished that we can declare an end to armed hostilities and return to a law-enforcement approach to terrorism is the true challenge. But our efforts should be directed there rather than to incremental reductions in Guantanamo's population.

Efforts to ameliorate the perception of executive overreach—closing Guantanamo or curtailing drone strikes by using criteria reminiscent of law enforcement—perversely heighten the more existential threat of a president who claims wartime authorities in perpetuity. The extraordinary power to detain an individual without trial should certainly be temporary, but no more so than the authority to kill him. Indefinite wartime detention is the least of our worries. Instead, we should fear becoming comfortable with indefinite war.
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