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EXECUTIVE SUMMARY
The FY15 NDAA makes changes in military justice, including sexual assault and domestic violence prevention and response. 

FY14 revision – Sec. 531: Technical revisions to FY14 NDAA, including implementation language for Articles 32 and 60, UCMJ.

Depositions – Sec. 532:  Amendment to Article 49, UCMJ, to provide that after preferral but prior to referral of charges, the convening authority may order a deposition.  After referral of charges, the convening authority or military judge may order a deposition.  In either case a deposition may only be ordered if the party demonstrates that, due to exceptional circumstances, it is in the interest of justice that the testimony of the prospective witness be taken and preserved for use at a preliminary hearing or court-martial.

Access to Special Victims’ Counsel – Sec. 533:  Requires the service Secretaries to provide Special Victims’ Counsel to victims of alleged sex-related offense if the victim is eligible for military legal assistance under 10 U.S.C. § 1044 or a member of the reserve component in a duty status or if the circumstances have a nexus to the military service of the victim, as determined under regulations prescribed by SecDef.

Victims’ rights in connection with prosecution of certain sex-related offenses -- 
Sec. 534:  1) Requires SecDef to establish a process ensuring consultation with victims of sex-related offenses on preference for prosecution by court-martial or in a civilian court with jurisdiction, convening authority consideration or such preference, notice to civilian jurisdiction of preference, and notice to victims of the status of civilian prosecution.  2) Directs modification to the Manual for Courts-Martial to provide that when a victim of a sex-related offense has a right to be heard, the victim may exercise that right through counsel.  3)  Requires the service Secretaries to establish policies and procedures to ensure that any counsel of the victim of a sex-related offense is provided notice of the scheduling of military justice proceedings.

Enforcement of crime victims’ rights related to protections afforded by certain Military Rules of Evidence – Sec. 535:  Amends Article 6b, UCMJ, to state that if a victim of an offense under the UCMJ believes that a court-martial ruling violates the victim’s rights afforded by Military Rules of Evidence 412, rape shield, or 513, psychotherapist-patient privilege, the victim may petition the Court of Criminal Appeals for a writ of mandamus to require the court-martial to comply with the MRE.

Modification of Military Rules of Evidence relating to admissibility of general military character toward probability of innocence -- Sec. 536:  Directs the President to amend Military Rule of Evidence 404(a) – character evidence generally – to provide that the general military character of an accused is not admissible for the purpose of showing the probability of innocence of the accused for certain offenses.  

Modification of Rule 513 of the Military Rules of Evidence, relating to the privilege against disclosure of communications between psychotherapists and patients -- Sec. 537:  Directs the President to change Military Rule of Evidence 513, psychotherapist-patient privilege, to:  1) expand the scope to include communications with other licensed mental health professionals, 2) eliminate the constitutionally required exception, 3) increase the burden on the party seeking production of mental health records and only allow in camera review if the moving party meets its burden, and 4) require that any production or disclosure permitted by the military judge be narrowly tailored to only specific records or communications that meet a MRE 513 exception.  
Modification of Department of Defense policy on retention of evidence in a sexual assault case to permit return of personal property upon completion of related proceedings -- Sec. 538: Amends provision in FY12 NDAA that required retention of physical and forensic evidence for 5 years to permit returning personal property after the conclusion of legal, adverse action, and administrative proceedings.  Now personal property may be returned to the owner after the conclusion of all legal, adverse action, and administrative proceedings.

Requirements relating to sexual assault forensic examiners for the armed forces --Sec. 539: Limits what individuals may be assigned to duty as sexual assault forensic examiners (SAFE) and requires SecDef to establish a training and certification program for SAFE.  SecDef must also submit a report on the adequacy of the training and qualifications of members assigned as SAFEs to HASC and SASC.
Modification of term of judges of the United States Court of Appeals for the Armed Forces -- Sec. 540:  Realigns timing of appointment of judges to CAAF.

Review of decisions not to refer charges of certain sex-related offenses for trial by court-martial if requested by chief prosecutor -- Sec. 541:  Amends FY14 NDAA to require the service Secretaries to act as a superior general courts-martial convening authority and review non-referral of allegations of sex-related if the Chief Prosecutor of the service concerned requests review after a request from the detailed trial counsel.

Analysis and assessment of disposition of most serious offenses identified in unrestricted reports on sexual assaults in annual reports on sexual assaults in the armed forces -- Sec. 542:  Additional reporting requirements for the DoD SAPRO annual report to Congress.

Plan for limited use of certain information on sexual assaults in restricted reports by military criminal investigative organizations -- Sec. 543: Requires SecDef to submit a plan to HASC and SASC that will allow an individual who files a restricted report to elect to permit a military criminal investigative organization, on a confidential basis without affecting the restricted nature of the report, to access certain information including the identity of the alleged perpetrator, for the purpose of identifying individuals suspected of perpetrating multiple sexual assaults.

Improved Department of Defense information reporting and collection of domestic violence incidents involving members of the armed forces -- Sec. 544: Requires SecDef to develop a management plan to address deficiencies in reporting of domestic violence in DoD database and to ensure that the database provides an accurate count of incidents and consequent disciplinary action.

Additional duties for Judicial Proceedings Panel -- Sec. 545: Requires Judicial Proceedings Panel to:  1) review the impact and use of mental health records by defense during Article 32 hearings and court-martial proceedings as compared to civilian criminal proceedings; and 2) review the establishment of a MRE privilege against disclosure of communications between DoD Safe Helpline and Safe HelpRoom staff and victims.


Defense advisory committee on investigation, prosecution, and defense of sexual assaults in the armed forces --Sec. 546: Requires SecDef to establish the Defense Advisory Committee on Investigation, Prosecution, and Defense of Sexual Assault in the Armed Forces.

Confidential review of characterization of terms of discharge of members of the armed forces who are victims of sexual offenses -- Sec. 547:  Requires the service Secretaries to establish a confidential process through the Boards for Correction of Military Records (BCMR) for victims of sexual assault to challenge, on the basis of being a victim of a sex-related offense, the terms or characterization of their discharge or separation from the service.
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SUMMARY
Technical revisions to FY14 NDAA, including implementation language for Articles 32 and 60, UCMJ.
 
IMPLEMENTATION TASKS

Article 32 amendments effective “on the later of December 26, 2014, or the date of enactment of the [FY15 NDAA] and shall apply with respect to preliminary hearings conducted on or after that effective date.”
	-Implementation:  Immediately

Amends Section 1702(d)(2) of the FY14 NDAA (Article 60 amendments) to provide that with respect to the findings and sentence of a court-martial that includes both a conviction for an offense committed both before 24 Jun 14 and on/after 24 Jun 14, the convening authority shall have the same authority to take action on findings and sentence as was in effect BEFORE 24 Jun 14, except with respect to a mandatory minimum sentence under Article 56(b), UCMJ.
	-Implementation:  30 days after NDAA signed

Article 46(b), UCMJ, as amended by Section 1704 of the FY14 NDAA, is amended to strike the requirement for defense counsel to request an interview of the victim through trial counsel and instead to request the interview through the Special Victims’ Counsel or other counsel for the victim, if applicable.  
	-Implementation:  Immediately

Article 6b, UCMJ, is amended to replace the terminology “legal guardian” with “appointment of individuals to assume rights,” require that a “representative” be designated, and clarify that a representative does not need to be appointed for an individual under 18 years of age who is a member of the armed forces.
	-Implementation:  Immediately

TEXT 

[bookmark: bappa]*See Appendix A for redline comparisons 

[bookmark: H241FD61095114FCEA6399AFA575EA0FD][bookmark: toc-H241FD61095114FCEA6399AFA575EA0FD]SEC. 531. Technical revisions and clarifications of certain provisions in the National Defense Authorization Act for Fiscal Year 2014 relating to the military justice system.
[bookmark: H5BAF8CAD46424CDFB8852AAF81BEE176][bookmark: H3CE9B4D07EBE4208A2574D14EED52410](a) Revisions of article 32 and article 60, Uniform Code of Military Justice.—
[bookmark: H2831626C872340C69E19C9493B71215A](1) EXPLICIT AUTHORITY FOR CONVENING AUTHORITY TO TAKE ACTION ON FINDINGS OF A COURT-MARTIAL WITH RESPECT TO A QUALIFYING OFFENSE.—Paragraph (3) of subsection (c) of section 860 of title 10, United States Code (article 60 of the Uniform Code of Military Justice), as amended by section 1702(b) of the National Defense Authorization Act of 2014 (Public Law 113–66; 127 Stat. 955), is amended—
(A) in subparagraph (A), by inserting “and may be taken only with respect to a qualifying offense” after “is not required”; 
[bookmark: H7E5A611BF1E1477E9FEAE582DE9246AE][bookmark: H82A10510CD79446F8A5B5018F3C0AB6E](B) in subparagraph (B)(i)—
(i) by striking “, other than a charge or specification for a qualifying offense,”; and
[bookmark: H0209FA12640E488AB021973B98136AF6](ii) by inserting “, but may take such action with respect to a qualifying offense” after “thereto”; and
[bookmark: H0D7DD3DDF06C4678A7ABFAA45D2AB0FF][bookmark: HDC8A5157AE834892BC15332B5FF69DFA](C) in subparagraph (B)(ii)—
(i) by striking “, other than a charge or specification for a qualifying offense,”; and
[bookmark: HFA5D49541E3448F7902CA15A6034923E](ii) by inserting “, but may take such action with respect to a qualifying offense” before the period.
[bookmark: H1FEA653AB95747C883FBEF5D32080648](2) CLARIFICATION OF APPLICABILITY OF REQUIREMENT FOR EXPLANATION IN WRITING FOR MODIFICATION TO FINDINGS OF A COURT-MARTIAL.—Paragraph (3)(C) of subsection (c) of section 860 of title 10, United States Code (article 60 of the Uniform Code of Military Justice), as amended by section 1702(b) of the National Defense Authorization Act of 2014 (Public Law 113–66; 127 Stat. 955), is amended by striking “(other than a qualifying offense)”.
[bookmark: H79610157871A4249AC89801BE2E90931][bookmark: H16FA91F180C34EFD8ED450F5027C1604](3) VICTIM SUBMISSION OF MATTERS FOR CONSIDERATION BY CONVENING AUTHORITY DURING CLEMENCY PHASE OF COURTS-MARTIAL PROCESS.—Subsection (d) of section 860 of title 10, United States Code (article 60 of the Uniform Code of Military Justice), as added by section 1706(a) of the National Defense Authorization Act of Fiscal Year 2014 (Public Law 113–66; 127 Stat. 960), is amended—
[bookmark: H81D3D08743DD4A15A4BCEF9F90867EEF](A) in paragraph (2)(A)—
(i) in clause (i), by inserting “, if applicable” after “(article 54(e))”; and
[bookmark: HFA2334C57F554C72BBEE08B1C1F736D2](ii) in clause (ii), by striking “if applicable,”; and
[bookmark: H65DAA46D209B4EADB4D6C0C87F15C23F](B) in paragraph (5), by striking “loss” and inserting “harm”.
[bookmark: H52DA4CC620014729B8989A6E95F8FC14][bookmark: H2FF3B92B5B6D4B2D97B343EECA57CE97](4) RESTORATION OF WAIVER OF ARTICLE 32 HEARINGS BY THE ACCUSED.—
(A) IN GENERAL.—Section 832(a)(1) of title 10, United States Code (article 32(a)(1) of the Uniform Code of Military Justice), as amended by section 1702(a)(1) of the National Defense Authorization Act for Fiscal Year 2014 (Public Law 113–66; 127 Stat. 954), is amended by inserting “, unless such hearing is waived by the accused” after “preliminary hearing”.
[bookmark: H7134F0DFF7AA4EF6B5BD4C2DAF9B01BB](B) CONFORMING AMENDMENT.—Section 834(a)(2) of such title (article 34(a)(2) of the Uniform Code of Military Justice), as amended by section 1702(c)(3)(B) of the National Defense Authorization Act for Fiscal Year 2014 (Public Law 113–66; 127 Stat. 957), is amended by inserting “(if there is such a report)” after “a preliminary hearing under section 832 of this title (article 32)”.
[bookmark: HB41A339021DC42B1858BDCE513356229](5) NON-APPLICABILITY OF PROHIBITION ON PRE-TRIAL AGREEMENTS FOR CERTAIN OFFENSES WITH MANDATORY MINIMUM SENTENCES.—Section 860(c)(4)(C)(ii) of title 10, United States Code (article 60(c)(4)(C)(ii) of the Uniform Code of Military Justice), as amended by section 1702(b) of the National Defense Authorization Act for Fiscal Year 2014 (Public Law 113–66; 127 Stat. 955), is amended by inserting “pursuant to section 856(b) of this title (article 56(b))” after “applies”.
[bookmark: H4726A09C495341AE941C2DA187BEA1CB][bookmark: HFD33550ABCD449A994F3D62E6CD60190](b) Defense counsel interview of victim of an alleged sex-Related offense.—
(1) REQUESTS TO INTERVIEW VICTIM THROUGH COUNSEL.—Subsection (b)(1) of section 846 of title 10, United States Code (article 46(b) of the Uniform Code of Military Justice), as amended by section 1704 of the National Defense Authorization Act for Fiscal Year 2014 (Public Law 113–66; 127 Stat. 958), is amended by striking “through trial counsel” and inserting “through the Special Victims’ Counsel or other counsel for the victim, if applicable”.
[bookmark: H6D3636BE8B174C08AD9C851B4A9234A3](2) CORRECTION OF REFERENCES TO TRIAL COUNSEL.—Such section is further amended by striking “trial counsel” each place it appears and inserting “counsel for the Government”.
[bookmark: HBED2A17A5EB441598902A0E6C935E566][bookmark: HB49021ABA6B54EDBBA5446B55007A7DD](3) CORRECTION OF REFERENCES TO DEFENSE COUNSEL.—Such section is further amended—
(A) in the heading, by striking “Defense counsel” and inserting “Counsel for accused”; and
[bookmark: H20B93A295A1C4C44A8345B70AC4CD76F](B) by striking “defense counsel” each place it appears and inserting “counsel for the accused”.
[bookmark: HB3908927A52A463CB1F8F00A7DE53679][bookmark: H1BF414AE85BC47DAAA5A97436233A17B](c) Special Victims’ Counsel for victims of sex-Related offenses.—Section 1044e of title 10, United States Code, as added by section 1716(a) of the National Defense Authorization Act for Fiscal Year 2013 (Public Law 113–66; 127 Stat. 966), is amended—
(1) in subsection (b)(4), by striking “the Department of Defense” and inserting “the United States”;
[bookmark: H76B8498A54414F59B5CF947279F5B725](2) in subsection (d)(2), by inserting “, and within the Marine Corps, by the Staff Judge Advocate to the Commandant of the Marine Corps” after “employed”; and
[bookmark: H20C17B3E72594983B507BA8EE6C98F71](3) in subsection (e)(1), by inserting “concerned” after “jurisdiction of the Secretary”.
[bookmark: H34249F135B204F65BA66670EC3E8D08D][bookmark: H7D5B1ABBB0B64578B6C83D5DDD0CBB47](d) Repeal of offense of consensual sodomy under the Uniform Code of Military Justice.—
(1) CLARIFICATION OF DEFINITION OF FORCIBLE SODOMY.—Section 925(a) of title 10, United States Code (article 125(a) of the Uniform Code of Military Justice), as amended by section 1707 of the National Defense Authorization Act of Fiscal Year 2014 (Public Law 113–66; 127 Stat. 961), is amended by striking “force” and inserting “unlawful force”.
[bookmark: HE135926BA6164FB283441CC2BAABEF3A][bookmark: H1FD781E289B54841B8892D3AD4878343](2) CONFORMING AMENDMENTS.—
[bookmark: HB55EAF667E7C467AAF8C92D033F002B8](A) ARTICLE 43.—Section 843(b)(2)(B) of such title (article 43(b)(2)(B) of the Uniform Code of Military Justice) is amended—
(i) in clause (iii), by striking “Sodomy” and inserting “Forcible sodomy”; and
[bookmark: H69188016A6F5497F8FC3F8F89B5E5967](ii) in clause (v), by striking “sodomy” and inserting “forcible sodomy”.
[bookmark: H42DC3F769B7F4D5CAD04F5598A11CF62](B) ARTICLE 118.—Section 918(4) of such title (article 118(4) of the Uniform Code of Military Justice) is amended by striking “sodomy” and inserting “forcible sodomy”.
[bookmark: H4B9333FE2BB64FA9B7889A3FC1822104](e) Clarification of scope of prospective members of the Armed Forces for purposes of inappropriate and prohibited relationships.—Section 1741(e)(2) of the National Defense Authorization Act for Fiscal Year 2014 (Public Law 113–66; 127 Stat. 977; 10 U.S.C. prec. 501 note) is amended by inserting “who is pursuing or has recently pursued becoming a member of the Armed Forces and” after “a person”.
[bookmark: H873B71F72F6E406CA9FA4A2EE9DACF83][bookmark: HDDEB353C7D6243678B7EA651198AF938](f) Extension of crime victims’ rights to victims of offenses under the Uniform Code of Military Justice.—
(1) CLARIFICATION OF LIMITATION ON DEFINITION OF VICTIM TO NATURAL PERSONS.—Subsection (b) of section 806b of title 10, United States Code (article 6b of the Uniform Code of Military Justice), as added by section 1701 of the National Defense Authorization Act for Fiscal Year 2014 (Public Law 113–66; 127 Stat. 952), is amended by striking “a person” and inserting “an individual”.
[bookmark: HB2A77B6C33224AB791788395EC0C43F6][bookmark: H29F64C63ECFD4138B2594FFA40CECA12](2) CLARIFICATION OF AUTHORITY TO APPOINT INDIVIDUALS TO ASSUME RIGHTS OF CERTAIN VICTIMS.—Subsection (c) of such section is amended—
(A) in the heading, by striking “legal guardian” and inserting “appointment of individuals to assume rights”;
[bookmark: HC3EA787231824802A2AAA05B00F01DCE](B) by inserting “(but who is not a member of the armed forces)” after “under 18 years of age”;
[bookmark: HBA4B2B22E4644B2DAF5511C9E56FF405](C) by striking “designate a legal guardian from among the representatives” and inserting “designate a representative”;
[bookmark: H919C7043613645DF9723B04CC8C4FF8C](D) by striking “other suitable person” and inserting “another suitable individual”; and
[bookmark: HACDB4A878EDD48F38BE5E0A641AA13BE](E) by striking “the person” and inserting “the individual”.
[bookmark: H2192287B2F5F4EDEAF18FEEAF8C5F06A][bookmark: H6AF27EFC80204359A1D79BB033D12063](g) Revision to effective dates to facilitate transition to revised rules for preliminary hearing requirements and convening authority action post-Conviction.—
(1) EFFECTIVE DATE FOR AMENDMENTS RELATED TO ARTICLE 32.—Effective as of December 26, 2013, and as if included therein as enacted, section 1702(d)(1) of the National Defense Authorization Act for Fiscal Year 2014 (Public Law 113–66; 127 Stat. 958; 10 U.S.C. 802 note, 832 note) is amended by striking “one year after” and all that follows through the end of the sentence and inserting “on the later of December 26, 2014, or the date of the enactment of the Carl Levin and Howard P. ‘Buck’ McKeon National Defense Authorization Act for Fiscal Year 2015 and shall apply with respect to preliminary hearings conducted on or after that effective date.”.
[bookmark: HDF9E98BFD8254E5E8C499DD0F0D2CBE8][bookmark: H18F701AC51FC469BBC97C3B64A015C56](2) TRANSITION RULE FOR AMENDMENTS RELATED TO ARTICLE 60.—
[bookmark: HD3538C93D05F4DCBB734E9531E0B9ED1](A) TRANSITION RULE.—Section 1702(d)(2) of the National Defense Authorization Act for Fiscal Year 2014 (Public Law 113–66; 127 Stat. 958; 10 U.S.C. 860 note) is amended—
(i) by striking “The amendments” and inserting “(A) Except as provided in subparagraph (B), the amendments”; and
[bookmark: H8FFA9FB622C34EA094938965485DC505](ii) by adding at the end the following new subparagraph:
[bookmark: H744EEE7EB3B74543B2CA12F88EFE3DB0]“(B) With respect to the findings and sentence of a court-martial that includes both a conviction for an offense committed before the effective date specified in subparagraph (A) and a conviction for an offense committed on or after that effective date, the convening authority shall have the same authority to take action on such findings and sentence as was in effect on the day before such effective date, except with respect to a mandatory minimum sentence under section 856(b) of title 10, United States Code (article 56(b) of the Uniform Code of Military Justice).”.
[bookmark: H1C774A0C70AF46139A3373A62CBD502E](B) APPLICATION OF AMENDMENTS.—The amendments made by subparagraph (A) shall not apply to the findings and sentence of a court-martial with respect to which the convening authority has taken action before the date that is 30 days after the date of the enactment of this Act.



[bookmark: Sec652]
[bookmark: b532]§532 [Table of Contents]

SUMMARY
Amends Article 49, UCMJ, to provide that the military judge or convening authority, pre-referral, may order a deposition  due to exceptional circumstances, if it is in the interest of justice that the testimony of the prospective witness be taken and preserved for use at a preliminary hearing or court-martial.
 
IMPLEMENTATION TASKS

Implementation: Immediately 

TEXT 

[bookmark: bappb]*See Appendix B for redline comparisons 


[bookmark: HF4C3E27670D04035A12E8018748B685F][bookmark: toc-HF4C3E27670D04035A12E8018748B685F]SEC. 532. Ordering of depositions under the Uniform Code of Military Justice.
Subsection (a) of section 849 of title 10, United States Code (article 49 of the Uniform Code of Military Justice), is amended to read as follows:
[bookmark: HB1B9FC297A8E4446BECF0A640DAB586B][bookmark: H0298F34070284105B3F1034C77FDB827][bookmark: H9B374D79349F4ED9A93DBC04726B4738]“(a)(1) At any time after charges have been signed as provided in section 830 of this title (article 30), oral or written depositions may be ordered as follows:
“(A) Before referral of such charges for trial, by the convening authority who has such charges for disposition.
[bookmark: H1D7495706DFA4AEBA06CC81FFD7A001F]“(B) After referral of such charges for trial, by the convening authority or the military judge hearing the case.
[bookmark: H1EB1BDC15D8142E795B43CC7B1BF557A]“(2) An authority authorized to order a deposition under paragraph (1) may order the deposition at the request of any party, but only if the party demonstrates that, due to exceptional circumstances, it is in the interest of justice that the testimony of the prospective witness be taken and preserved for use at a preliminary hearing under section 832 of this title (article 32) or a court-martial.
[bookmark: H04F82527EFC74370B1102181F87B4FFC]“(3) If a deposition is to be taken before charges are referred for trial, the authority under paragraph (1)(A) may designate commissioned officers as counsel for the Government and counsel for the accused, and may authorize those officers to take the deposition of any witness.”.




[bookmark: b533]§533 [Table of Contents]
 	
SUMMARY
Requires the service Secretaries to provide Special Victims’ Counsel to victims of alleged sex-related offense if the victim is eligible for military legal assistance under 10 U.S.C. § 1044 or a member of the reserve component in a duty status or if the circumstances have a nexus to the military service of the victim, as determined under regulations prescribed by SecDef.

IMPLEMENTATION TASKS

Special Victims’ Counsel will also be provided to following individuals who are victims of sex-related offenses, regardless of whether the report is restricted or unrestricted: 


--A member of a reserve component who is a victim while serving on active duty, full-time National Guard duty, or inactive-duty training OR during any period, regardless of the duty status of the individual if the circumstances of the alleged sex-related offense have a nexus to the military service of the victim, as determined under regulations prescribed by the Secretary of Defense.
	
-Implementation: Immediately 

TEXT

[bookmark: bappc]*See Appendix C for redline comparisons 


[bookmark: HE060275256E84E67AF7B2C11FD71CBA7][bookmark: toc-HE060275256E84E67AF7B2C11FD71CBA7]SEC. 533. Access to Special Victims’ Counsel.
[bookmark: H7953640BB8DE46A98DC05CA7ED637CB9](a) In general.—Subsection (a) of section 1044e of title 10, United States Code, is amended to read as follows:
[bookmark: H3D61EDC846C34EBB867A0C5EA79B0850][bookmark: HEEFF01B94D3B4592B0EFA216156003C8][bookmark: H9BE6BC65BC3E43EEAFDACEBB10176D75]“(a) Designation; purposes.—(1) The Secretary concerned shall designate legal counsel (to be known as ‘Special Victims’ Counsel’) for the purpose of providing legal assistance to an individual described in paragraph (2) who is the victim of an alleged sex-related offense, regardless of whether the report of that offense is restricted or unrestricted.
[bookmark: H52C3E539E8CA41CC980818FB4F3544BE]“(2) An individual described in this paragraph is any of the following:
“(A) An individual eligible for military legal assistance under section 1044 of this title.
[bookmark: H1CACCE79C3F844218DD6FDC72016229C][bookmark: H4C3BAC8AEC8345358767B7AEAF057746]“(B) An individual who is—
“(i) not covered under subparagraph (A);
[bookmark: H775D9EB41E8647ACBB3C33DA7BB353E9]“(ii) a member of a reserve component of the armed forces; and
[bookmark: H838C3BD636444A119E145156003E6EC7][bookmark: HD973B99DBC7344D0BF2E0E9753D87822]“(iii) a victim of an alleged sex-related offense as described in paragraph (1)—
“(I) during a period in which the individual served on active duty, full-time National Guard duty, or inactive-duty training; or
[bookmark: H160BAE02509642D4A7B2907C7519FF5F]“(II) during any period, regardless of the duty status of the individual, if the circumstances of the alleged sex-related offense have a nexus to the military service of the victim, as determined under regulations prescribed by the Secretary of Defense.”.
[bookmark: H9FC68E62B62F499EB47D013BDD20D367](b) Conforming amendments.—Subsection (f) of such section is amended by striking “eligible for military legal assistance under section 1044 of this title” each place it appears and inserting “described in subsection (a)(2)”. 





[bookmark: Sec1702][bookmark: b534]§534 [Table of Contents]

SUMMARY
Requires SecDef to establish a process ensuring consultation with victims of sex-related offenses on preference for prosecution by court-martial or in a civilian court with jurisdiction, convening authority consideration or such preference, notice to civilian jurisdiction of preference, and notice to victims of the status of civilian prosecution.  Directs the President to modify the Manual for Courts-Martial to provide that when a victim of a sex-related offense has a right to be heard, the victim may exercise that right through counsel.  Requires the service Secretaries to establish policies and procedures to ensure that any counsel of the victim of a sex-related offense is provided notice of the scheduling of military justice proceedings. 

IMPLEMENTATION TASKS


Requires SecDef to establish a process to ensure consultation with victims of sex-related offenses that occur in the United States to solicit the victim’s preference regarding whether the offense should be prosecuted by court-martial or in a civilian court with jurisdiction over the offense.   - Implement immediately.

-- Victim’s preference is not binding but shall be considered by the convening authority in making a referral decision.
-- If a victim expresses a preference for civilian prosecution, the convening authority shall ensure the civilian authority with jurisdiction is notified.
-- Following notification of the civilian authority with jurisdiction, the convening authority shall ensure the victim learns of any decision by the civilian authority to prosecute or not prosecute the offense in a civilian court.

Directs modification to the Manual for Courts-Martial to provide that when a victim of a sex-related offense has a right to be heard in connection with the prosecution of an alleged sex-related offense, the victim may exercise that right through counsel, including Special Victims’ Counsel. – Implement 180 days after NDAA signed 

Requires the service Secretaries to establish policies and procedures to ensure that any counsel for a victim of a sex-related offense, including a Special Victims’ Counsel, is provided notice of the scheduling of any proceeding in connection with the prosecution to permit counsel the opportunity to prepare for the proceeding. – Implement immediately 

Include provision that SVCs “represent” victims – Implement Immediately

TEXT 

*See Appendix C for redline comparisons

[bookmark: HC0C8BE74CD224FB6857B375A850B2F37][bookmark: toc-HC0C8BE74CD224FB6857B375A850B2F37]SEC. 534. Enhancement of victims' rights in connection with prosecution of certain sex-related offenses.
[bookmark: HD4D7CE89347E476BA99B854273D1D682](a) Representation by Special Victims' Counsel.—Section 1044e(b)(6) of title 10, United States Code, is amended by striking “Accompanying the victim” and inserting “Representing the victim”.
[bookmark: H748914BF1A984B3B89B029AEC61FA1F5][bookmark: HF4EA88CAE14545799BF992BBB7D555C7](b) Consultation regarding victim’s preference in prosecution venue.—
(1) CONSULTATION PROCESS REQUIRED.—The Secretary of Defense shall establish a process to ensure consultation with the victim of an alleged sex-related offense that occurs in the United States to solicit the victim's preference regarding whether the offense should be prosecuted by court-martial or in a civilian court with jurisdiction over the offense.
[bookmark: H68FFD066CC25447183AA8CCA2815840F](2) CONVENING AUTHORITY CONSIDERATION OF PREFERENCE.—The preference expressed by the victim of an alleged sex-related offense under paragraph (1) regarding the prosecution of the offense, while not binding, should be considered by the convening authority in making the determination regarding whether to refer the charge or specification for the offense to a court-martial for trial.
[bookmark: H41E79001F6304C6896799DCBA43A3F25](3) NOTICE TO APPROPRIATE JURISDICTION OF VICTIM’S PREFERENCE FOR CIVILIAN PROSECUTION.—If the victim of an alleged sex-related offense expresses a preference under paragraph (1) for prosecution of the offense in a civilian court, the convening authority described in paragraph (2) shall ensure that the civilian authority with jurisdiction over the offense is notified of the victim’s preference for civilian prosecution.
[bookmark: H17E5ED4967604F5B83F6497139527416](4) NOTICE TO VICTIM OF STATUS OF CIVILIAN PROSECUTION WHEN VICTIM EXPRESSES PREFERENCE FOR CIVILIAN PROSECUTION.—Following notification of the civilian authority with jurisdiction over an alleged sex-related offense of the preference of the victim of the offense for prosecution of the offense in a civilian court, the convening authority shall be responsible for notifying the victim if the convening authority learns of any decision by the civilian authority to prosecute or not prosecute the offence in a civilian court.
[bookmark: H1E514A2AA8114C6A846771A194936AAE](c) Modification of Manual for Courts-Martial.—Not later than 180 days after the date of the enactment of this Act, Part III of the Manual for Courts-Martial shall be modified to provide that when a victim of an alleged sex-related offense has a right to be heard in connection with the prosecution of the alleged sex-related such offense, the victim may exercise that right through counsel, including through a Special Victims' Counsel under section 1044e of title 10, United States Code (as amended by subsection (a)).
[bookmark: H1A91A0A6885847C29A0C47757B2DFC07](d) Notice to counsel on scheduling of proceedings.—The Secretary concerned shall establish policies and procedures designed to ensure that any counsel of the victim of an alleged sex-related offense, including a Special Victims' Counsel under section 1044e of title 10, United States Code (as amended by subsection (a)), is provided prompt and adequate notice of the scheduling of any hearing, trial, or other proceeding in connection with the prosecution of such offense in order to permit such counsel the opportunity to prepare for such proceeding.
[bookmark: H9B978060750642E4B07E9AE73B0E34D8][bookmark: H9CCA36D958C84D02872D817D2BCD8288](e) Definitions.—In this section:
(1) The term “alleged sex-related offense” has the meaning given that term in section 1044e(g) of title 10, United States Code.
[bookmark: H664DC24E7DEB4B06B3D5D96FE05B3B99](2) The term “Secretary concerned” has the meaning given that term in section 101(a)(9) of such title.

[bookmark: Sec1703]
[bookmark: b535]
§ 535 [Table of Contents]

SUMMARY
Amends Article 6b, UCMJ, to state that if a victim of an offense under the UCMJ believes that a court-martial ruling violates the victim’s rights afforded by Military Rules of Evidence 412, rape shield, or 513, psychotherapist-patient privilege, the victim may petition the Court of Criminal Appeals for a writ of mandamus to require the court-martial to comply with the MRE.

IMPLEMENTATION TASKS

Implementation: Immediately

TEXT 

[bookmark: bappd]*See Appendix D for redline comparisons


[bookmark: HFAAD26D1579B446688A038E1C8860FB1][bookmark: toc-HFAAD26D1579B446688A038E1C8860FB1]SEC. 535. Enforcement of crime victims’ rights related to protections afforded by certain Military Rules of Evidence.
Section 806b of title 10, United States Code (article 6b of the Uniform Code of Military Justice), is amended by adding at the end the following new subsection:
[bookmark: HA4B6704D6433400BB72DA26C12C087D2][bookmark: H677CC9A5146E4E89A363980D16DB0B1E][bookmark: HD966C7F4129F4A9C976A92E56EFF0780]“(e) Enforcement by Court of Criminal Appeals.—(1) If the victim of an offense under this chapter believes that a court-martial ruling violates the victim’s rights afforded by a Military Rule of Evidence specified in paragraph (2), the victim may petition the Court of Criminal Appeals for a writ of mandamus to require the court-martial to comply with the Military Rule of Evidence.
[bookmark: H0B0F988D65884D2D886182A55E7944E1]“(2) Paragraph (1) applies with respect to the protections afforded by the following:
“(A) Military Rule of Evidence 513, relating to the psychotherapist-patient privilege.
[bookmark: HEF79F209A0364C22BE81A3E60175D7B9]“(B) Military Rule of Evidence 412, relating to the admission of evidence regarding a victim's sexual background.”.



[bookmark: Sec1704][bookmark: b536]§536 [Table of Contents]

SUMMARY
Directs the President to amend Military Rule of Evidence 404(a) – character evidence generally – to provide that the general military character of an accused is not admissible for the purpose of showing the probability of innocence of the accused for certain offenses.  

IMPLEMENTATION TASKS

Implementation:  180 days after NDAA signed

MRE 404(a) is amended to provide that the general military character of an accused is not admissible for the purpose of showing the probability of innocence of the accused for the following offenses:
-- Articles 120 – 123a
-- Articles 125 – 127
-- Articles 129 – 132
-- Any other offense under the UCMJ in which evidence of general military character of the accused is not relevant to an element of an offense for which the accused has been charged
-- An attempt or conspiracy to commit one of the above offenses under Articles 80 or 81

TEXT 

[bookmark: H160CDAFDBBC44AB9ADE3D870C4D20CA3][bookmark: toc-H160CDAFDBBC44AB9ADE3D870C4D20CA3]SEC. 536. Modification of Military Rules of Evidence relating to admissibility of general military character toward probability of innocence.
[bookmark: HD175FA7B8F974DA8985174382281FABE](a) Modification required.—Not later than 180 days after the date of the enactment of this Act, Rule 404(a) of the Military Rules of Evidence shall be amended to provide that the general military character of an accused is not admissible for the purpose of showing the probability of innocence of the accused for an offense specified in subsection (b).
[bookmark: H0ADDEFFA51124AA3BB6D2F6DA65E673D][bookmark: HF2EFDFE1FA2B45898936B2219D28B8D8](b) Covered Offenses.—Subsection (a) applies to the following offenses under chapter 47 of title 10, United States Code (the Uniform Code of Military Justice):
(1) An offense under sections 920 through 923a of such title (articles 120 through 123a).
[bookmark: H831C0170455343368803FDBE60A1D63C](2) An offense under sections 925 through 927 of such title (articles 125 through 127).
[bookmark: H183180B9891E484C8C12DB2475E0F957](3) An offense under sections 929 through 932 of such title (articles 129 through 132).
[bookmark: H9C6956637E194F639C176596B4AF0057](4) Any other offense under such chapter (the Uniform Code of Military Justice) in which evidence of the general military character of the accused is not relevant to an element of an offense for which the accused has been charged.
[bookmark: H8B61826F469645C7AD98A6E9A0C434A2](5) An attempt to commit an offense or a conspiracy to commit an offense specified in a preceding paragraph as punishable under section 880 or 881 of such title (article 80 or 81).


[bookmark: Sec1705][bookmark: b537]§537 [Table of Contents]

SUMMARY
Directs the modification of Military Rule of Evidence 513, psychotherapist-patient privilege, to:  1) expand the scope to include communications with other licensed mental health professionals, 2) eliminate the constitutionally required exception, 3) increase the burden on the party seeking production of mental health records and only allow in camera review if the moving party meets its burden, and 4) require that any production or disclosure permitted by the military judge be narrowly tailored to only specific records or communications that meet a MRE 513 exception.  

IMPLEMENTATION TASKS

Implementation:  180 days after NDAA signed MRE 513 must be modified to:

-- include communications with other licensed mental health professionals within the communications covered by the privilege;

-- strike the constitutionally required exception contained in MRE 513(d)(8)

-- require a party seeking production or admission of records or communications protected by the privilege to:

1) show a specific factual basis demonstrating a reasonable likelihood that the records or communications would yield evidence admissible under an exception to the privilege;

2) demonstrate by a preponderance of the evidence that the requested information meets one of the enumerated exceptions to the privilege;

3) show that the information sought is not merely cumulative of other information available; and

4) show that the party made reasonable efforts to obtain the same or substantially similar information through non-privileged sources.

-- a military judge may conduct an in camera review only when the moving party has met its burden and an examination of the information is necessary to rule on the production or admissibility of protected records or communications 

-- any production or disclosure permitted by the military judge must be narrowly tailored to only the specific records or communications that meet the requirements for one of the enumerated exceptions to the privilege and are included in the stated purpose for which the moving party seeks the records or communications





TEXT 

[bookmark: H6D65520328F0448C95C63E0ECFA4EBE0][bookmark: toc-H6D65520328F0448C95C63E0ECFA4EBE0]SEC. 537. MODIFICATION OF RULE 513 OF THE MILITARY RULES OF EVIDENCE, RELATING TO THE PRIVILEGE AGAINST DISCLOSURE OF COMMUNICATIONS BETWEEN PSYCHOTHERAPISTS AND PATIENTS.
Not later than 180 days after the date of the enactment of this Act, Rule 513 of the Military Rules of Evidence shall be modified as follows:
[bookmark: HF394A23E0530435388C79F2BC36B7D35](1) To include communications with other licensed mental health professionals within the communications covered by the privilege.
[bookmark: H8995432CD6FC47BF9F6BA4B7B2B016BF](2) To strike the current exception to the privilege contained in subparagraph (d)(8) of Rule 513.
[bookmark: H39465622ADCE47B2B5CD4E9883D908C8][bookmark: H4BB984AC5BCF49EA9A5DF2E523EBC29C](3) To require a party seeking production or admission of records or communications protected by the privilege—
(A) to show a specific factual basis demonstrating a reasonable likelihood that the records or communications would yield evidence admissible under an exception to the privilege;
[bookmark: H6D1FE07A371645B9ADEC134C227F73D3](B) to demonstrate by a preponderance of the evidence that the requested information meets one of the enumerated exceptions to the privilege;
[bookmark: HD6B2A45D76D14418842F9C62A7E1EA35](C) to show that the information sought is not merely cumulative of other information available; and
[bookmark: H59FAA8D82AD54E45BAF671D935993CBD](D) to show that the party made reasonable efforts to obtain the same or substantially similar information through non-privileged sources.
[bookmark: H60F66B7D47BD4E688B02A2D6C9FC1C33][bookmark: H14C95E0480BA4A799BBC89F74CCE6949](4) To authorize the military judge to conduct a review in camera of records or communications only when—
(A) the moving party has met its burden as established pursuant to paragraph (3); and
[bookmark: H83048F398E6E4F2096EB287CC4D426B6](B) an examination of the information is necessary to rule on the production or admissibility of protected records or communications.
[bookmark: H55660584995B4A89B95455ED2153F815](5) To require that any production or disclosure permitted by the military judge be narrowly tailored to only the specific records or communications, or portions of such records or communications, that meet the requirements for one of the enumerated exceptions to the privilege and are included in the stated purpose for which the such records or communications are sought



[bookmark: Sec1706][bookmark: b538] §538 [Table of Contents]

SUMMARY
Amends provision in FY12 NDAA that required retention of physical and forensic evidence for 5 years to permit returning personal property after the conclusion of legal, adverse action, and administrative proceedings.  Now personal property may be returned to the owner after the conclusion of all legal, adverse action, and administrative proceedings.

IMPLEMENTATION TASKS

Implementation:  Immediately

TEXT 

[bookmark: bappe]*See Appendix E for redline comparisons 

[bookmark: H3E3F28B8636A4E75A7EB15B021740DAC][bookmark: toc-H3E3F28B8636A4E75A7EB15B021740DAC]SEC. 538. Modification of Department of Defense policy on retention of evidence in a sexual assault case to permit return of personal property upon completion of related proceedings.
Section 586 of the National Defense Authorization Act for Fiscal Year 2012 (Public Law 112–81; 125 Stat. 1434; 10 U.S.C. 1561 note) is amended by adding at the end the following new subsection:
[bookmark: H5081031F0FDF417EBDB8AF0F02D44966]“(f) Return of personal property upon completion of related proceedings.—Notwithstanding subsection (c)(4)(A), personal property retained as evidence in connection with an incident of sexual assault involving a member of the Armed Forces may be returned to the rightful owner of such property after the conclusion of all legal, adverse action, and administrative proceedings related to such incident.”.


[bookmark: Sec1707][bookmark: b539]§539 [Table of Contents]

SUMMARY
Limits what individuals may be assigned to duty as sexual assault forensic examiners (SAFE) and requires SecDef to establish a training and certification program for SAFE.  SecDef must also submit a report on the adequacy of the training and qualifications of members assigned as SAFEs to HASC and SASC.


IMPLEMENTATION TASKS

Implementation: Limitations on eligibility to be assigned as a SAFE – immediately;  report requirement- 120 days after NDAA signed;  training requirements- 1 year after NDAA signed

SecDef shall establish and maintain a training and certification program for SAFEs to apply uniformly to SAFEs under the jurisdiction of the service Secretaries

Each training and certification program shall:

-- include training by personnel who possess Sexual Assault Nurse Examiner-Adult/Adolescent (SANE-A) certification or equivalent certification or training and clinical or forensic experience similar to that required for certification;

-- incorporate best practices and standards on sexual assault forensic examinations

SecDef report shall include:
-- assessment of the adequacy of the training and certification required for SAFEs

-- improvements that SecDef considers appropriate in the process used to select and assign personnel to positions that include responsibility for SAFEs

-- improvements that SecDef considers appropriate for training and certifying personnel that perform SAFEs

TEXT 

[bookmark: H4F988D2A97924D99B21F92184E5123DE][bookmark: toc-H4F988D2A97924D99B21F92184E5123DE]SEC. 539. Requirements relating to Sexual Assault Forensic Examiners for the Armed Forces.
[bookmark: HC66CB250555E4C368EC9380EBAB108D1][bookmark: H52F0DF0CB7024C49801C6B84B976F2D3](a) Personnel eligible for assignment.—
[bookmark: H2E7348A6E1AC40AEAA31F68C6480EA67](1) SPECIFIED PERSONNEL.—Except as provided in paragraph (2), an individual who may be assigned to duty as a Sexual Assault Forensic Examiner (SAFE) for the Armed Forces is limited to members of the Armed Forces and civilian employees of the Department of Defense who are also one of the following:
(A) A physician.
[bookmark: H9867592B01FD4752A2556A6ABD52457B](B) A nurse practitioner.
[bookmark: H91116DB46E194ECDBC2C2CD01F6A2319](C) A nurse midwife.
[bookmark: H1D9A07B0B237497FBDBCD1399DEFA1FF](D) A physician assistant.
[bookmark: H6B365D41C6174F0A910A11D799A057AB](E) A registered nurse.
[bookmark: H90C4A460ADA8488E91090EEF0F4F4F7D](2) INDEPENDENT DUTY CORPSMEN.—An independent duty corpsman or equivalent may be assigned to duty as a Sexual Assault Forensic Examiner for the Armed Forces if the assignment of an individual specified in paragraph (1) is impracticable.
[bookmark: H1D9AC87190CD42668EAD23B82F56D7F9][bookmark: H1381099057384811B91DA94E62FD5E1F](b) Training and certification.—
(1) IN GENERAL.—The Secretary of Defense shall establish and maintain, and update when appropriate, a training and certification program for Sexual Assault Forensic Examiners. The training and certification programs shall apply uniformly to all Sexual Assault Forensic Examiners under the jurisdiction of the Secretaries of the military departments.
[bookmark: H744B47F05C784EC381AA3AE8AF8CD486][bookmark: H15A0C79B59E949F693111EA33CCA6FB7](2) ELEMENTS.—Each training and certification program under this subsection shall include training in sexual assault forensic examinations by qualified personnel who possess—
(A) a Sexual Assault Nurse Examiner—Adult/Adolescent (SANE–A) certification or equivalent certification; or
[bookmark: H6A73694009C1484E9876E83FC9A131AB](B) training and clinical or forensic experience in sexual assault forensic examinations similar to that required for a certification described in subparagraph (A).
[bookmark: H8F372135152F46B2A4C9AA69F6A9361B](3) NATURE OF TRAINING.—The training provided under each training and certification program under this subsection shall incorporate and reflect current best practices and standards on sexual assault forensic examinations.
[bookmark: H62A3C64756084847BDFD6D493840A0AA](4) APPLICABILITY OF TRAINING REQUIREMENTS.—Effective beginning one year after the date of the enactment of this Act, an individual may not be assigned to duty as a Sexual Assault Forensic Examiner for the Armed Forces unless the individual has completed, by the date of such assignment, all training required under the training and certification program under this subsection.
[bookmark: HEB4E16AABE784E449D1E40378EDE5C82][bookmark: H9BEB3956D7114023A38748C3EE4D5FAE](c) Report on Training and Qualifications of Sexual Assault Forensic Examiners.—
(1) REPORT REQUIRED.—The Secretary of Defense shall prepare a report on the adequacy of the training and qualifications of each member of the Armed Forces and civilian employee of the Department of Defense who is assigned responsibilities of a Sexual Assault Forensic Examiner.
[bookmark: HC1760D100FBC48E5A84DC18063D1C52D][bookmark: H1175BDC298DC426ABA89512A41965B55](2) REPORT ELEMENTS.—The report shall include the following:
(A) An assessment of the adequacy of the training and certifications required for the members and employees described in paragraph (1).
[bookmark: HF146103DDFB147398909F3D086174DB2](B) Such improvements as the Secretary of Defense considers appropriate in the process used to select and assign members and employees to positions that include responsibility for sexual assault forensic examinations.
[bookmark: H334B1C2369DB4287B0AC59172522D511](C) Such improvements as the Secretary considers appropriate for training and certifying member and employees that perform sexual assault forensic examinations.
[bookmark: H80BA5700BA464EDF8541C71B2C5AB0A3](3) SUBMISSION.—Not later than 120 days after the date of the enactment of this Act, the Secretary of Defense shall submit the report to the Committees on Armed Services of the House of Representatives and the Senate.
[bookmark: HAEA232729E364C35875022DE42A7839D][bookmark: H705A4C9D4EB641A3844D138737576AED](d) Conforming and Clerical amendments.—
[bookmark: HC4D191144BD1449798F5EFA80B2BB7F2](1) CONFORMING AMENDMENTS.—Subsection (b) of section 1725 of the National Defense Authorization Act for Fiscal Year 2014 (Public Law 113–66; 127 Stat. 971) is amended—
(A) in the subsection heading, by striking “Nurse Examiners” and inserting “Forensic Examiners”;
[bookmark: H5FAE370EEC674054B0F221F198D4F2E6](B) in paragraphs (1) and (2), by striking “sexual assault nurse examiner” each place it appears and inserting “Sexual Assault Forensic Examiner”;
[bookmark: H955899EE8605474D8866F76935E21CD9](C) in paragraph (1), by striking “sexual assault nurse examiners” and inserting “Sexual Assault Forensic Examiners”; and
[bookmark: HCB538AF2473246D687CA8862D37815C5](D) by striking paragraph (3).
[bookmark: H8934BA0C7E3145EA827742CB9152B3DD](2) CLERICAL AMENDMENT.—The heading of such section is amended by striking “Nurse Examiners” and inserting “Forensic Examiners”.



[bookmark: Sec1708][bookmark: b540]§540 [Table of Contents]

SUMMARY
Realigns timing of appointment of judges to CAAF.

IMPLEMENTATION TASKS

Implementation:  Immediately

TEXT 

[bookmark: bappf]*See Appendix F for redline comparisons


[bookmark: HAACA1BBACBD9406DA27CE359EC844F86][bookmark: toc-HAACA1BBACBD9406DA27CE359EC844F86]SEC. 540. Modification of term of judges of the United States Court of Appeals for the Armed Forces.
[bookmark: H7F8E8500ECC9414EA6D8154FE84FE79D][bookmark: H9A2C6462E2D643918CEDDD04827C3335](a) Modification of terms.—Section 942(b)(2) of title 10, United States Code (article 142(b)(2) of the Uniform Code of Military Justice), is amended—
[bookmark: HF6969EA10682415BBCB7AC7BCF4B99A0](1) in subparagraph (A)—
(A) by striking “March 31” and inserting “January 31”;
[bookmark: H0132C7126B2F4E2E9C39AC7D7ACF8032](B) by striking “October 1” and inserting “July 31”; and
[bookmark: H8B1A16EBA0CD4F559109365D7B39E124](C) by striking “September 30” and inserting “July 31”; and
[bookmark: H6E1F9EE52FD740D385F12C80E2905F31][bookmark: H1508CBB63F694535AD9A40AFEBE0792F](2) in subparagraph (B)—
(A) by striking “September 30” each place it appears and inserting “July 31”; and
[bookmark: H1BE4F14C59164278823158E0E976A5DF](B) by striking “April 1” and inserting “February 1”.
[bookmark: HFFD0C52B3640458893BA543F30C18FC8](b) Saving provision.—No person who is serving as a judge of the court on the date of the enactment of this Act, and no survivor of any such person, shall be deprived of any annuity provided by section 945 of title 10, United States Code, by the operation of the amendments made by subsection (a).


[bookmark: Sec1709][bookmark: b541]§541 [Table of Contents]

SUMMARY
FY14 NDAA to require the service Secretaries to act as a superior general courts-martial convening authority and review non-referral of allegations of sex-related offenses if the Chief Prosecutor of the service concerned requests review after a request from the detailed trial counsel.

IMPLEMENTATION TASKS

Implementation:  Immediately


TEXT 

[bookmark: bappg]*See Appendix G for redline comparisons


[bookmark: H81A2EA015EAA4D549700BDA9FFCD7141][bookmark: toc-H81A2EA015EAA4D549700BDA9FFCD7141]SEC. 541. Review of decisions not to refer charges of certain sex-related offenses for trial by court-martial if requested by chief prosecutor.
Section 1744(c) of the National Defense Authorization Act for Fiscal Year 2014 (Public Law 113–66; 127 Stat. 981; 10 U.S.C. 834 note) is amended—
[bookmark: H3FF93D64B69F4DC09A11CF585B8CF0DA][bookmark: HB59BA5FCBFDD4BD192FDCD07EE30ADC5](1) by striking “(c)” and all that follows through “In any case where” and inserting the following:
[bookmark: HA09F8EBB7CCD4004A5DD315F2E70C3CF]“(c) Review of certain cases not referred to court-martial.—
“(1) CASES NOT REFERRED FOLLOWING STAFF JUDGE ADVOCATE RECOMMENDATION FOR REFERRAL FOR TRIAL.—In any case where”; and
[bookmark: HF446CE10F5954986AAE3CE9683FC7E4A][bookmark: HB972E3D53B6246698C083D9FF1DC26A8](2) by adding at the end the following new paragraph:
[bookmark: H7D34C50888C3444389E6CC02C5BA0058]“(2) CASES NOT REFERRED BY CONVENING AUTHORITY UPON REQUEST FOR REVIEW BY CHIEF PROSECUTOR.—
“(A) IN GENERAL.—In any case where a convening authority decides not to refer a charge of a sex-related offense to trial by court-martial, the Secretary of the military department concerned shall review the decision as a superior authority authorized to exercise general court-martial convening authority if the chief prosecutor of the Armed Force concerned, in response to a request by the detailed counsel for the Government, requests review of the decision by the Secretary.
[bookmark: H71A40FFC941B40DA979ED73883658AD1]“(B) CHIEF PROSECUTOR DEFINED.—In this paragraph, the term ‘chief prosecutor’ means the chief prosecutor or equivalent position of an Armed Force, or, if an Armed Force does not have a chief prosecutor or equivalent position, such other trial counsel as shall be designated by the Judge Advocate General of that Armed Force, or in the case of the Marine Corps, the Staff Judge Advocate to the Commandant of the Marine Corps.”.

[bookmark: Sec1711][bookmark: b542]§542 [Table of Contents]

SUMMARY
Additional reporting requirements for the DoD SAPRO annual report to Congress

IMPLEMENTATION TASKS

Implementation:  Immediately and applies to FY14 annual report due 1 March 2015

Analysis of the disposition of the most serious offenses of sexual assault made by members of the Armed Forces, including the number of reports that were disposed of by:

-- conviction by court-martial, including a separate statement of the most serious charge preferred and most serious charge convicted;

-- acquittal of all charges at court-martial;

-- non-judicial punishment;

-- administrative action;

-- dismissal of all charges, including by reason for dismissal and by stage of proceedings in which dismissal occurred.

TEXT 

[bookmark: bapph]*See Appendix H for redline comparisons

[bookmark: HEDB7AB5A8B234CBA8337C3C42FFAAEB8][bookmark: toc-HEDB7AB5A8B234CBA8337C3C42FFAAEB8]SEC. 542. Analysis and assessment of disposition of most serious offenses identified in unrestricted reports on sexual assaults in annual reports on sexual assaults in the Armed Forces.
[bookmark: HFC92D7CAA99B454A81A2E6D115D82A38](a) Submittal to Secretary of Defense of information on each Armed Force.—Subsection (b) of section 1631 of the Ike Skelton National Defense Authorization Act for Fiscal Year 2011 (10 U.S.C. 1561 note) is amended by adding at the end the following new paragraph:
[bookmark: HE3A5A21AFA71403EB9958CBA2902401C][bookmark: H2D8EA28A54BA43438051EAE7454B0767]“(11) An analysis of the disposition of the most serious offenses occurring during sexual assaults committed by members of the Armed Force during the year covered by the report, as identified in unrestricted reports of sexual assault by any members of the Armed Forces, including the numbers of reports identifying offenses that were disposed of by each of the following:
“(A) Conviction by court-martial, including a separate statement of the most serious charge preferred and the most serious charge for which convicted.
[bookmark: H7DEBC3C63C8C41278C9869874AD4AF94]“(B) Acquittal of all charges at court-martial.
[bookmark: HC5472E4CFCD14038A39DF30651C96F54]“(C) Non-judicial punishment under section 815 of title 10, United States Code (article 15 of the Uniform Code of Military Justice).
[bookmark: H5AFC4A0347BB48928191FDC2D92CC96F]“(D) Administrative action, including by each type of administrative action imposed.
[bookmark: H4D77E1A5CAD64DEF9672B2481B59ACED]“(E) Dismissal of all charges, including by reason for dismissal and by stage of proceedings in which dismissal occurred.”.
[bookmark: H8930191B1E7C40C18A031AE5B795738E][bookmark: HDCD899ABCBF64996A3E70ABB81B366DD](b) Secretary of Defense assessment of information in reports to Congress.—Subsection (d) of such section is amended—
(1) in paragraph (1), by striking “and” at the end;
[bookmark: H561F7861A6C34BF9AE63BA5F015F001F](2) by redesignating paragraph (2) as paragraph (3);
[bookmark: H544D7836021F47EF967878A8868A50C4](3) by inserting after paragraph (1) the following new paragraph (2):
[bookmark: H49CC9B7AF8A14843B93E0E6959664CC0]“(2) an assessment of the information submitted to the Secretary pursuant to subsection (b)(11); and”; and
[bookmark: H3BE6837D52E447A986DE1B64247A4403](4) in paragraph (3), as redesignated by paragraph (2) of this subsection, by inserting “other” before “assessments”.
[bookmark: H7E4199354ACA43719B5EAA24903084A0](c) Application of amendments.—The amendments made by this section shall take effect on the date of the enactment of this Act and apply beginning with the report regarding sexual assaults involving members of the Armed Forces required to be submitted by March 1, 2015, under section 1631 of the Ike Skelton National Defense Authorization Act for Fiscal Year 2011.



[bookmark: Sec1712][bookmark: b543]§543 [Table of Contents]

SUMMARY
Requires SecDef to submit a plan to HASC and SASC that will allow an individual who files a restricted report to elect to permit a military criminal investigative organization, on a confidential basis without affecting the restricted nature of the report, to access certain information including the identity of the alleged perpetrator, for the purpose of identifying individuals suspected of perpetrating multiple sexual assaults.

IMPLEMENTATION TASKS

Implementation:  1 year after NDAA signed

The SecDef plan shall include:
	1) an explanation of how the MCIO would use, maintain, and protect information in the restricted report;

	2) an explanation of how the identity of the individual who provides access to the information will be protected; and

	3) a timeline for implementation during the one-year period beginning on the date of submission of the plan to HASC and SASC

TEXT 

[bookmark: HAFF96F8AD09B4337A960A131BC2B8C89][bookmark: toc-HAFF96F8AD09B4337A960A131BC2B8C89]SEC. 543. PLAN FOR LIMITED USE OF CERTAIN INFORMATION ON SEXUAL ASSAULTS IN RESTRICTED REPORTS BY MILITARY CRIMINAL INVESTIGATIVE ORGANIZATIONS.
[bookmark: HE297062A6AA849A8A696451520210B3A](a) PLAN REQUIRED.—Not later than one year after the date of the enactment of this Act, the Secretary of Defense shall submit to the Committees on Armed Services of the Senate and the House of Representatives a plan that will allow an individual who files a restricted report on an incident of sexual assault to elect to permit a military criminal investigative organization, on a confidential basis and without affecting the restricted nature of the report, to access certain information in the report, including identifying information of the alleged perpetrator if available, for the purpose of identifying individuals who are suspected of perpetrating multiple sexual assaults.
[bookmark: H94948A4837E94F75A28EDBB5BB637F0A][bookmark: H97E7D2F4C6E1427A8CEB13989CEA3967](b) PLAN ELEMENTS.—The plan required by subsection (a) shall include the following:
(1) An explanation of how the military criminal investigative organization would use, maintain, and protect information in the restricted report.
[bookmark: H37A71AD893B349EFBF9D2E913474F2B1](2) An explanation of how the identity of an individual who elects to provide access to such information will be protected.
[bookmark: H83B1CFDABECA4089BCB070EBF5B6E592](3) A timeline for implementation of the plan during the one-year period beginning on the date of the submission of the plan to the Committees on Armed Services of the Senate and the House of Representatives.

[bookmark: Sec1713]§ 544 [Table of Contents]

SUMMARY
Requires SecDef to develop a management plan to address deficiencies in reporting of domestic violence in DoD database and to ensure that the database provides an accurate count of incidents and consequent disciplinary action.

IMPLEMENTATION TASKS

Implementation: 1 year after NDAA signed

TEXT 

[bookmark: bappi]*See Appendix I for redline comparisons

[bookmark: H091F9D27E9904700B3D388DEADF3D675][bookmark: toc-H091F9D27E9904700B3D388DEADF3D675]SEC. 544. Improved Department of Defense information reporting and collection of domestic violence incidents involving members of the Armed Forces.
[bookmark: H4D36D12FABC04298B4C975D7DC1FB1F2](a) Data reporting and collection improvements.—Not later than one year after the date of the enactment of this Act, the Secretary of Defense shall develop a comprehensive management plan to address deficiencies in the reporting of information on incidents of domestic violence involving members of the Armed Forces for inclusion in the Department of Defense database on domestic violence incidents required by section 1562 of title 10, United States Code, to ensure that the database provides an accurate count of domestic violence incidents and any consequent disciplinary action.
[bookmark: HEBC4FA0CE7E649D8969B7721BA7F119F][bookmark: H57F953DE967242E686C359A445A09D40](b) Conforming amendment.—Section 543(a) of the Ike Skelton National Defense Authorization Act for Fiscal Year 2011 (Public Law 111–383; 10 U.S.C. 1562 note) is amended—
(1) by striking paragraph (1); and
[bookmark: H78E908DA86FA4480B0058CF7DA3989C8](2) by redesignating paragraphs (2) through (4) as paragraphs (1) through (3), respectively.


[bookmark: Sec1714]§545 [Table of Contents]

SUMMARY
Requires Judicial Proceedings Panel (JPP) to:  1) review the impact and use of mental health records by defense during Article 32 hearings and court-martial proceedings as compared to civilian criminal proceedings; and 2) review the establishment of a MRE privilege against disclosure of communications between DoD Safe Helpline and Safe Help Room staff and victims.

IMPLEMENTATION TASKS

Implementation:  Inclusion in one of JPP reports

TEXT 


[bookmark: H5FA0E20E9FC144D5BF1A9EB471624FB8][bookmark: toc-H5FA0E20E9FC144D5BF1A9EB471624FB8]SEC. 545. Additional duties for judicial proceedings panel.
[bookmark: H3BB7F31D1BBE48C98BA95B7D7209D55B][bookmark: _GoBack][bookmark: H359A6747789644B88CAFF21BCB1A3ED8](a) Additional duties imposed.—The independent panel established by the Secretary of Defense under section 576(a)(2) of the National Defense Authorization Act for Fiscal Year 2013 (Public Law 112–239; 126 Stat. 1758), known as the “judicial proceedings panel”, shall perform the following additional duties:
(1) Conduct a review and assessment regarding the impact of the use of any mental health records of the victim of an offense under chapter 47 of title 10, United States Code (the Uniform Code of Military Justice), by the accused during the preliminary hearing conducted under section 832 of such title (article 32 of the Uniform Code of Military Justice), and during court-martial proceedings, as compared to the use of similar records in civilian criminal legal proceedings.
[bookmark: HA9BFEEF5B9EA4852A8A7E0AE3D56BA78][bookmark: H0EDF97F74C1A4399B0E9A288B06A46D2](2) Conduct a review and assessment regarding the establishment of a privilege under the Military Rules of Evidence against the disclosure of communications between—
(A) users of and personnel staffing the Department of Defense Safe Helpline; and
[bookmark: H7B78022E085745639E7A06C2F6651576](B) users of and personnel staffing of the Department of Defense Safe HelpRoom.
[bookmark: HFF5A815C5DEE461A8D6A574E68B5EB2C](b) Submission of results.—The judicial proceedings panel shall include the results of the reviews and assessments conducted under subsection (a) in one of the reports required by section 576(c)(2)(B) of the National Defense Authorization Act for Fiscal Year 2013 (Public Law 112–239; 126 Stat. 1760).


[bookmark: Sec1715][bookmark: b546]§546 [Table of Contents]

SUMMARY
Requires SecDef to establish the Defense Advisory Committee on Investigation, Prosecution, and Defense of Sexual Assault in the Armed Forces.

IMPLEMENTATION TASKS

Implementation:  NLT 30 days before the termination of the JPP (31 Aug 17)

SecDef shall establish and maintain an Advisory Committee consisting of not more than 20 members appointed by SecDef who have experiences with the investigation, prosecution, and defense of allegations of sexual assault offenses.

	-- May include federal and state prosecutors, judges, law professors, and private attorneys.

	-- Military members serving on active duty may not serve as a member.

Advisory Committee shall review on an ongoing basis cases involving allegations of rape, forcible sodomy, sexual assault, and other sexual misconduct involving members of the Armed Forces and advise SecDef on the investigation, prosecution, and defense of these allegations.

Advisory Committee shall submit an annual report to SecDef , HASC, and SASC NLT 30 March annually.  

Advisory Committee terminates 5 years after establishment unless SecDef determines it is necessary and appropriate to continue the Advisory Committee.

TEXT 

[bookmark: HCA21C748E0BE4377A7B0B0893328B1AE][bookmark: toc-HCA21C748E0BE4377A7B0B0893328B1AE]SEC. 546. Defense Advisory Committee on Investigation, Prosecution, and Defense of Sexual Assault in the Armed Forces.
[bookmark: HA5D2B336D41A4C049D5F17AF3CAF8AE6][bookmark: H14DC4B95D6A84E219AD8FD55E43ED884](a) Establishment required.—
(1) IN GENERAL.—The Secretary of Defense shall establish and maintain within the Department of Defense an advisory committee to be known as the “Defense Advisory Committee on Investigation, Prosecution, and Defense of Sexual Assault in the Armed Forces” (in this section referred to as the “Advisory Committee”).
[bookmark: H2F535914D3884889BE466CF8E5D9BCA1](2) DEADLINE FOR ESTABLISHMENT.—The Secretary shall establish the Advisory Committee not later than 30 days before the termination date of the independent panel established by the Secretary under section 576(a)(2) of the National Defense Authorization Act for Fiscal Year 2013 (Public Law 112–239; 126 Stat. 1758), known as the “judicial proceedings panel”.
[bookmark: H8ED345DADED54058B182A52C30F8D27D](b) Membership.—The Advisory Committee shall consist of not more than 20 members, to be appointed by the Secretary of Defense, who have experience with the investigation, prosecution, and defense of allegations of sexual assault offenses. Members of the Advisory Committee may include Federal and State prosecutors, judges, law professors, and private attorneys. Members of the Armed Forces serving on active duty may not serve as a member of the Advisory Committee.
[bookmark: H8636765E9BA94F9389D6E4475CBC0FC7][bookmark: HE506D6A0C99D4098BA2735D4BE733D14](c) Duties.—
(1) IN GENERAL.—The Advisory Committee shall advise the Secretary of Defense on the investigation, prosecution, and defense of allegations of rape, forcible sodomy, sexual assault, and other sexual misconduct involving members of the Armed Forces.
[bookmark: HDD2422EC51A64523BAEECBD9BA982969](2) BASIS FOR PROVISION OF ADVICE.—For purposes of providing advice to the Secretary pursuant to this subsection, the Advisory Committee shall review, on an ongoing basis, cases involving allegations of sexual misconduct described in paragraph (1).
[bookmark: H1805B67578B546BD9CCFCCBB51F0D6D1](d) Annual reports.—Not later than March 30 each year, the Advisory Committee shall submit to the Secretary of Defense and the Committees on Armed Services of the Senate and the House of Representatives a report describing the results of the activities of the Advisory Committee pursuant to this section during the preceding year.
[bookmark: H64522E23F8094F52A4156DD35D78D28F][bookmark: H629DB1BFE4EF49AC97CDF7D9B232AA98](e) Termination.—
(1) IN GENERAL.—Except as provided in paragraph (2), the Advisory Committee shall terminate on the date that is five years after the date of the establishment of the Advisory Committee pursuant to subsection (a).
[bookmark: HF59C29EF16B74D50B48315C65B00109E](2) CONTINUATION.—The Secretary of Defense may continue the Advisory Committee after the termination date applicable under paragraph (1) if the Secretary determines that continuation of the Advisory Committee after that date is advisable and appropriate. If the Secretary determines to continue the Advisory Committee after that date, the Secretary shall submit to the President and the congressional committees specified in subsection (d) a report describing the reasons for that determination and specifying the new termination date for the Advisory Committee.
[bookmark: H96B9B66363174B5C8FBA4B7B8A40964E](f) Due date for annual report of judicial proceedings panel.—Section 576(c)(2)(B) of the National Defense Authorization Act for Fiscal Year 2013 (Public Law 112–239; 126 Stat. 1760) is amended by inserting “annually thereafter” after “reports”. 




[bookmark: Sec1716]§547 [Table of Contents]

SUMMARY
Requires the service Secretaries to establish a confidential process through the Boards for Correction of Military Records (BCMR) for victims of sexual assault to challenge, on the basis of being a victim of a sex-related offense, the terms or characterization of their discharge or separation from the service.

IMPLEMENTATION TASKS

Implementation:  Immediately

In deciding whether to modify the terms or characterization, the Board of Correction of Naval Records (BCNR) shall consider:  

	1) the psychological and physical aspects of the individual’s experience in connection with the sex-related offense; and

	2) to determine what bearing such experience may have had on the circumstances surrounding the individual’s discharge or separation.
 	
Documents that the BCNR and other BCMR considers and decisions rendered will only be made publicly available with the victim’s consent.


TEXT 

[bookmark: H7EE5AAB8786C413A9A2A3AC76C5B35DD][bookmark: toc-H7EE5AAB8786C413A9A2A3AC76C5B35DD]SEC. 547. Confidential review of characterization of terms of discharge of members of the Armed Forces who are victims of sexual offenses.
[bookmark: H6F9E1070921340168092525276351A1F](a) Confidential review process through boards for correction of military records.—The Secretaries of the military departments shall each establish a confidential process, utilizing boards for the correction of military records of the military department concerned, by which an individual who was the victim of a sex-related offense during service in the Armed Forces may challenge the terms or characterization of the discharge or separation of the individual from the Armed Forces on the grounds that the terms or characterization were adversely affected by the individual being the victim of such an offense.
[bookmark: H4EAF9C1F6340445FAE3F80D5D5F2B3DF][bookmark: H0C406954FF774BEDAC176DBA34520D44](b) Consideration of individual experiences in connection with offenses.—In deciding whether to modify the terms or characterization of the discharge or separation from the Armed Forces of an individual described in subsection (a), the Secretary of the military department concerned shall instruct boards for the correction of military records—
(1) to give due consideration to the psychological and physical aspects of the individual’s experience in connection with the sex-related offense; and
[bookmark: H08E8F394C4D44E64835DB9899B55C96F](2) to determine what bearing such experience may have had on the circumstances surrounding the individual's discharge or separation from the Armed Forces.
[bookmark: H651FFAF622034044A82B621B6DD046A4](c) Preservation of confidentiality.—Documents considered and decisions rendered pursuant to the process required by subsection (a) shall not be made available to the public, except with the consent of the individual concerned.
[bookmark: HF0F01121E7ED4FE7B35AB74FBC64DAC7][bookmark: H055D4B4A59684B839447526C571E1CD9](d) Sex-related offense defined.—In this section, the term “sex-related offense” means any of the following:
(1) Rape or sexual assault under subsection (a) or (b) of section 920 of title 10, United States Code (article 120 of the Uniform Code of Military Justice).
[bookmark: H77CA7E73C9B2459E9ED57918CA24E6A6](2) Forcible sodomy under section 925 of such title (article 125 of the Uniform Code of Military Justice).
[bookmark: H55CB9D77F31E4CC3A8ED388EFA20BF50](3) An attempt to commit an offense specified in paragraph (1) or (2) as punishable under section 880 of such title (article 80 of the Uniform Code of Military Justice).
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APPENDIX A: Redline Comparison for Sec. 531.

a. Article 60
b. Article 32
c. Article 34
d. Article 46
e. 10 USC 1044e
f. Article 125
g. Article 43
h. Article 118
i. NDAA FY14 Sec. 1741
j. Article 6b

a. 
Article 60, Uniform Code of Military Justice
 (10 USC §860)

(a)  The findings and sentence of a court-martial shall be reported promptly to the convening authority after the announcement of the sentence.
(b) 
(1)  The accused may submit to the convening authority matters for consideration by the convening authority with respect to the findings and the sentence. Any such submission shall be in writing. Except in a summary court-martial case, such a submission shall be made within 10 days after the accused has been given an authenticated record of trial and, if applicable, the recommendation of the staff judge advocate or legal officer under subsection (e). In a summary court-martial case, such a submission shall be made within seven days after the sentence is announced.
(2)  If the accused shows that additional time is required for the accused to submit such matters, the convening authority or another person authorized to act under this section, for good cause, may extend the applicable period under paragraph (1) for not more than an additional 20 days.
(3)  In a summary court-martial case, the accused shall be promptly provided a copy of the record of trial for use in preparing a submission authorized by paragraph (1).
(4)  The accused may waive his right to make a submission to the convening authority under paragraph (1). Such a waiver must be made in writing and may not be revoked. For the purposes of subsection (c)(2), the time within which the accused may make a submission under this subsection shall be deemed to have expired upon the submission of such a waiver to the convening authority.
(5)  The convening authority or other person taking action under this section shall not consider under this section any submitted matters that relate to the character of a victim unless such matters were presented as evidence at trial and not excluded at trial.
(c) 
(1)  Under regulations of the Secretary concerned, a commissioned officer commanding for the time being, a successor in command, or any person exercising general court-martial jurisdiction may act under this section in place of the convening authority.
(2)  
	(A) Action on the sentence of a court-martial shall be taken by the convening authority or by another person authorized to act under this section. Subject to regulations of the Secretary concerned, such action may be taken only after consideration of any matters submitted by the accused under subsection (b) or after the time for submitting such matters expires, whichever is earlier.
	(B)  Except as provided in paragraph (4), the convening authority or another person authorized to act under this section may approve, disapprove, commute, or suspend the sentence of the court-martial in whole or in part.
	(C)  If the convening authority or another person authorized to act under this section acts to disapprove, commute, or suspend, in whole or in part, the sentence of the court-martial for an offense (other than a qualifying offense), the convening authority or other person shall provide, at that same time, a written explanation of the reasons for such action. The written explanation shall be made a part of the record of the trial and action thereon.
(3)  
	(A) Action on the findings of a court-martial by the convening authority or by another person authorized to act under this section is not required and may be taken only with respect to a qualifying offense.
	(B)  If the convening authority or another person authorized to act under this section acts on the findings of a court-martial, the convening authority or other person—
		(i)  may not dismiss any charge or specification, other than a charge or specification for a qualifying offense, by setting aside a finding of guilty thereto, but may take such action with respect to a qualifying offense; or
		(ii)  may not change a finding of guilty to a charge or specification, other than a charge or specification for a qualifying offense, to a finding of guilty to an offense that is a lesser included offense of the offense stated in the charge or specification, but may take such action with respect to a qualifying offense.
	(C)  If the convening authority or another person authorized to act under this section acts on the findings to dismiss or change any charge or specification for an offense (other than a qualifying offense), the convening authority or other person shall provide, at that same time, a written explanation of the reasons for such action. The written explanation shall be made a part of the record of the trial and action thereon.
	(D)  
		(i) In this subsection, the term 'qualifying offense' means, except in the case of an offense excluded pursuant to clause (ii), an offense under this chapter [10 USCS §§ 801 et seq.] for which—
		(I)  the maximum sentence of confinement that may be adjudged does not exceed two years; and
			(II)  the sentence adjudged does not include dismissal, a dishonorable or bad-conduct discharge, or confinement for more than six months.
		(ii)  Such term does not include any of the following:
			(I)  An offense under subsection (a) or (b) of section 920 of this title (article 120) [10 USC § 920].
			(II)  An offense under section 920b or 925 of this title (articles 120b and 125) [10 USC § 920b or 925].
			(III)  Such other offenses as the Secretary of Defense may specify by regulation.
(4)  
	(A) Except as provided in subparagraph (B) or (C), the convening authority or another person authorized to act under this section may not disapprove, commute, or suspend in whole or in part an adjudged sentence of confinement for more than six months or a sentence of dismissal, dishonorable discharge, or bad conduct discharge.
	(B)  Upon the recommendation of the trial counsel, in recognition of the substantial assistance by the accused in the investigation or prosecution of another person who has committed an offense, the convening authority or another person authorized to act under this section shall have the authority to disapprove, commute, or suspend the adjudged sentence in whole or in part, even with respect to an offense for which a mandatory minimum sentence exists.
	(C)  If a pre-trial agreement has been entered into by the convening authority and the accused, as authorized by Rule for Courts-Martial 705, the convening authority or another person authorized to act under this section shall have the authority to approve, disapprove, commute, or suspend a sentence in whole or in part pursuant to the terms of the pre-trial agreement, subject to the following limitations for convictions of offenses that involve a mandatory minimum sentence:
		(i)  If a mandatory minimum sentence of a dishonorable discharge applies to an offense for which the accused has been convicted, the convening authority or another person authorized to act under this section may commute the dishonorable discharge to a bad conduct discharge pursuant to the terms of the pre-trial agreement.
		(ii)  Except as provided in clause (i), if a mandatory minimum sentence applies pursuant to section 856(b) of this title (article 56(b)) to an offense for which the accused has been convicted, the convening authority or another person authorized to act under this section may not disapprove, otherwise commute, or suspend the mandatory minimum sentence in whole or in part, unless authorized to do so under subparagraph (B).".
(d)
(1)  In any case in which findings and sentence have been adjudged for an offense that involved a victim, the victim shall be provided an opportunity to submit matters for consideration by the convening authority or by another person authorized to act under this section before the convening authority or such other person takes action under this section.
(2)  
	(A)  Except as provided in subparagraph (B), the submission of matters under paragraph (1) shall be made within 10 days after the later of—
		(i)  the date on which the victim has been given an authenticated record of trial in accordance with section 854(e) of this title (article 54(e)), if applicable [10 USCS § 854(e)]; and
		(ii)  if applicable, the date on which the victim has been given the recommendation of the staff judge advocate or legal officer under subsection (e).
	(B)  In the case of a summary court-martial, the submission of matters under paragraph (1) shall be made within seven days after the date on which the sentence is announced.
(3)  If a victim shows that additional time is required for submission of matters under paragraph (1), the convening authority or another person authorized to take action under this section, for good cause, may extend the submission period under paragraph (2) for not more than an additional 20 days.
(4)  A victim may waive the right under this subsection to make a submission to the convening authority or other person taking action under this section. Such a waiver shall be made in writing and may not be revoked. For the purposes of subsection (c)(2), the time within which a victim may make a submission under this subsection shall be deemed to have expired upon the submission of such waiver to the convening authority or such other person.
(5)  In this section, the term "victim" means a person who has suffered a direct physical, emotional, or pecuniary loss harm as a result of a commission of an offense under this chapter (the Uniform Code of Military Justice) [10 USCS §§ 801 et seq.] and on which the convening authority or other person authorized to take action under this section is taking action under this section.
(e)  Before acting under this section on any general court-martial case or any special court-martial case that includes a bad-conduct discharge, the convening authority or another person authorized to take action under this section shall obtain and consider the written recommendation of his staff judge advocate or legal officer. The convening authority or other person taking action under this section shall refer the record of trial to his staff judge advocate or legal officer, and the staff judge advocate or legal officer shall use such record in the preparation of his recommendation. The recommendation of the staff judge advocate or legal officer shall include such matters as the President may prescribe by regulation and shall be served on the accused, who may submit any matter in response under subsection (b). Failure to object in the response to the recommendation or to any matter attached to the recommendation waives the right to object thereto.
(f) 
	(1)  The convening authority or another person authorized to take action under this section, in his sole discretion, may order a proceeding in revision or a rehearing.
	(2)  A proceeding in revision may be ordered if there is an apparent error or omission in the record or if the record shows improper or inconsistent action by a court-martial with respect to the findings or sentence that can be rectified without material prejudice to the substantial rights of the accused. In no case, however, may a proceeding in revision—
		(A)  reconsider a finding of not guilty of any specification or a ruling which amounts to a finding of not guilty;
	(B)  reconsider a finding of not guilty of any charge, unless there has been a finding of guilty under a specification laid under that charge, which sufficiently alleges a violation of some article of this chapter [10 USCS §§ 801 et seq.]; or
	(C)  increase the severity of the sentence unless the sentence prescribed for the offense is mandatory.
	(3)  A rehearing may be ordered by the convening authority or another person authorized to act under this section if he disapproves the findings and sentence and states the reasons for disapproval of the findings. If such person disapproves the findings and sentence and does not order a rehearing, he shall dismiss the charges. A rehearing as to the findings may not be ordered where there is a lack of sufficient evidence in the record to support the findings. A rehearing as to the sentence may be ordered if the convening authority or other person taking action under this subsection disapproves the sentence.
FY15 NDAA, § 531(g)
	(2) TRANSITION RULE FOR AMENDMENTS RELATED TO ARTICLE 60.— 
		(A) TRANSITION RULE. [FY14 NDAA, §1702(d)(2) is amended as follows]:
	“(A) Except as provided in subparagraph (B) the amendments made by subsection (b) and paragraphs (1) and (2) of subsection (c) shall take effect 180 days after the date of the enactment of this Act and shall apply with respect to offenses committed under chapter 47 of title 10, United States Code (the Uniform Code of Military Justice), on or after that effective date.  
	(B) With respect to the findings and sentence of a court-martial that includes both a conviction for an offense committed before the effective date specified in subparagraph (A) and a conviction for an offense committed on or after that effective date, the convening authority shall have the same authority to take action on such findings and sentence as was in effect on the day before such effective date, except with respect to a mandatory minimum sentence under section 856(b) of title 10, United States Code (article 56(b) of the Uniform Code of Military Justice).”
(B)  APPLICATION OF AMENDMENTS.—The amendments made by subparagraph (A) shall not apply to the findings and sentence of a court-martial with respect  to which the convening authority has taken action before the date that is 30 days after the date of the enactment of this Act. 

b.

Article 32, Uniform Code of Military Justice
(10 USC §832)



(a) Preliminary hearing required.

        (1) No charge or specification may be referred to a general court-martial for trial until completion of a preliminary hearing, unless such hearing is waived by the accused.

        (2) The purpose of the preliminary hearing shall be limited to the following:

	(A) Determining whether there is probable cause to believe an offense has been committed and the accused committed the offense.

	(B) Determining whether the convening authority has court-martial jurisdiction over the offense and the accused.

	(C) Considering the form of charges.

	(D) Recommending the disposition that should be made of the case.

(b) Hearing officer.

        (1) A preliminary hearing under subsection (a) shall be conducted by an impartial judge advocate certified under section 827(b) of this title (article 27(b)) [10 USCS § 827(b)]whenever practicable or, in exceptional circumstances in which the interests of justice warrant, by an impartial hearing officer who is not a judge advocate. If the hearing officer is not a judge advocate, a judge advocate certified under section 827(b) of this title (article 27(b)) [10 USCS § 827(b)] shall be available to provide legal advice to the hearing officer.

        (2) Whenever practicable, when the judge advocate or other hearing officer is detailed to conduct the preliminary hearing, the officer shall be equal to or senior in grade to military counsel detailed to represent the accused or the Government at the preliminary hearing.

(c) Report of results. After conducting a preliminary hearing under subsection (a), the judge advocate or other officer conducting the preliminary hearing shall prepare a report that addresses the matters specified in subsections (a)(2) and (f).

(d) Rights of accused and victim.

        (1) The accused shall be advised of the charges against the accused and of the accused's right to be represented by counsel at the preliminary hearing under subsection (a). The accused has the right to be represented at the preliminary hearing as provided in section 838 of this title (article 38) [10 USCS § 838] and in regulations prescribed under that section.

        (2) The accused may cross-examine witnesses who testify at the preliminary hearing and present additional evidence in defense and mitigation, relevant to the limited purposes of the hearing, as provided for in paragraph (4) and subsection (a)(2).

        (3) A victim may not be required to testify at the preliminary hearing. A victim who declines to testify shall be deemed to be not available for purposes of the preliminary hearing.

        (4) The presentation of evidence and examination (including cross-examination) of witnesses at a preliminary hearing shall be limited to the matters relevant to the limited purposes of the hearing, as provided in subsection (a)(2).

(e) Recording of preliminary hearing. A preliminary hearing under subsection (a) shall be recorded by a suitable recording device. The victim may request the recording and shall have access to the recording as prescribed by the Manual for Courts-Martial.

(f) Effect of evidence of uncharged offense. If evidence adduced in a preliminary hearing under subsection (a) indicates that the accused committed an uncharged offense, the hearing officer may consider the subject matter of that offense without the accused having first been charged with the offense if the accused--

        (1) is present at the preliminary hearing;

        (2) is informed of the nature of each uncharged offense considered; and

        (3) is afforded the opportunities for representation, cross-examination, and presentation consistent with subsection (d).

(g) Effect of violation. The requirements of this section are binding on all persons administering this chapter, but failure to follow the requirements does not constitute jurisdictional error.

(h) Victim defined. In this section, the term victim' means a person who--

        (1) is alleged to have suffered a direct physical, emotional, or pecuniary harm as a result of the matters set forth in a charge or specification being considered; and

        (2) is named in one of the specifications.
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Amendment of section, effective Dec. 26, 2014.   Act Dec. 27, 2013, P.L. 113-66, Div A, Title XXVII, Subtitle A, § 1702(a)(1), 127 Stat. 954 (effective one year after enactment and applicable as provided by § 1702(d)(1) of such Act, which appears as 10 USCS § 802 note), provides: on the later of December 26, 2014, 
or the date of the enactment  of the Carl Levin and Howard P. ‘Buck’ McKeon National Defense Authorization Act for Fiscal Year 2015 and shall apply with respect to preliminary hearings conducted on or after that effective date.

c.
Article 34, Uniform Code of Military Justice 
(10 USC §860)

(a)  Before directing the trial of any charge by general court-martial, the convening authority shall refer it to his staff judge advocate for consideration and advice. The convening authority may not refer a specification under a charge to a general court-martial for trial unless he has been advised in writing by the staff judge advocate that—
	
	(1)  the specification alleges an offense under this chapter [10 USCS §§ 801 et seq.];
	
	(2)  the specification is warranted by the evidence indicated in the report of a preliminary hearing under section 832 of this title (article 32), if there is such a report; and 
	
	(3)  a court-martial would have jurisdiction over the accused and the offense.

(b)  The advice of the staff judge advocate under subsection (a) with respect to a specification under a charge shall include a written and signed statement by the staff judge advocate—
	
	(1)  expressing his conclusions with respect to each matter set forth in subsection (a); and
	
	(2)  recommending action that the convening authority take regarding the specification.

If the specification is referred for trial, the recommendation of the staff judge advocate shall accompany the specification.

(c)  If the charges or specifications are not formally correct or do not conform to the substance of the evidence contained in the report of the investigating officer, formal corrections, and such changes in the charges and specifications as are needed to make them conform to the evidence, may be made.

d.

Article 46, Uniform Code of Military Justice
(10 USC §846)


a)  Opportunity to obtain witnesses and other evidence. The trial counsel counsel for the government , the defense counsel counsel for accused, and the court-martial shall have equal opportunity to obtain witnesses and other evidence in accordance with such regulations as the President may prescribe.

(b)  Defense counsel Counsel for accused interview of victim of alleged sex-related offense.
	
	(1)  Upon notice by trial counsel counsel for the government  to defense counsel counsel for accused of the name of an alleged victim of an alleged sex-related offense who trial counsel counsel for the government  intends to call to testify at a preliminary hearing under section 832 of this title (article 32) [10 USCS § 832] or a court-martial under this chapter [10 USCS §§ 801 et seq.], defense counsel counsel for accused  shall make any request to interview the victim through trial counsel through the Special Victims’ Counsel or other counsel for the victim, if applicable.
	
	(2)  If requested by an alleged victim of an alleged sex-related offense who is subject to a request for interview under paragraph (1), any interview of the victim by defense counsel counsel for accused shall take place only in the presence of trial counsel counsel for the government, a counsel for the victim, or a Sexual Assault Victim Advocate.
	
	(3)  In this subsection, the term "alleged sex-related offense" means any allegation of—
		
		(A)  a violation of section 920, 920a, 920b, 920c, or 925 of this title (article 120, 120a, 120b, 120c, or 125) [10 USCS § 920, 920a, 920b, 920c, or 925]; or
		
		(B)  an attempt to commit an offense specified in a paragraph (1) as punishable under section 880 of this title (article 80) [10 USCS § 880].

(c)  Process. Process issued in court-martial cases to compel witnesses to appear and testify and to compel the production of other evidence shall be similar to that which courts of the United States having criminal jurisdiction may lawfully issue and shall run to any part of the United States, or the Commonwealths and possessions.








e.
10 USCS § 1044e
Special Victims’ Counsel for Victims of Sex-Related Offenses


(a)  Designation; purposes. The Secretary concerned shall designate legal counsel (to be known as "Special Victims' Counsel") for the purpose of providing legal assistance to an individual eligible for military legal assistance under section 1044 of this title [10 USCS § 1044] who is the victim of an alleged sex-related offense, regardless of whether the report of that offense is restricted or unrestricted.

(b)  Types of legal assistance authorized. The types of legal assistance authorized by subsection (a) include the following:
	
	(1)  Legal consultation regarding potential criminal liability of the victim stemming from or in relation to the circumstances surrounding the alleged sex-related offense and the victim's right to seek military defense services.
	
	(2)  Legal consultation regarding the Victim Witness Assistance Program, including—
		
		(A)  the rights and benefits afforded the victim;
		
		(B)  the role of the Victim Witness Assistance Program liaison and what privileges do or do not exist between the victim and the liaison; and
		
		(C)  the nature of communication made to the liaison in comparison to communication made to a Special Victims' Counsel or a legal assistance attorney under section 1044 of this title [10 USCS § 1044].
	
	(3)  Legal consultation regarding the responsibilities and support provided to the victim by the Sexual Assault Response Coordinator, a unit or installation Sexual Assault Victim Advocate, or domestic abuse advocate, to include any privileges that may exist regarding communications between those persons and the victim.
	
	(4)  Legal consultation regarding the potential for civil litigation against other parties (other than the Department of Defense the United States).
	
	(5)  Legal consultation regarding the military justice system, including (but not limited to)—
		
		(A)  the roles and responsibilities of the trial counsel, the defense counsel, and investigators;
		
		(B)  any proceedings of the military justice process in which the victim may observe;
		
		(C)  the Government's authority to compel cooperation and testimony; and
		
		(D)  the victim's responsibility to testify, and other duties to the court.
	
	(6)  Accompanying the victim at any proceedings in connection with the reporting, military investigation, and military prosecution of the alleged sex-related offense.

	(7)  Legal consultation regarding eligibility and requirements for services available from appropriate agencies or offices for emotional and mental health counseling and other medical services;
	
	(8)  Legal consultation and assistance—
		
		(A)  in personal civil legal matters in accordance with section 1044 of this title [10 USCS § 1044];
		
		(B)  in any proceedings of the military justice process in which a victim can participate as a witness or other party;
		(C)  in understanding the availability of, and obtaining any protections offered by, civilian and military protecting or restraining orders; and
		
		(D)  in understanding the eligibility and requirements for, and obtaining, any available military and veteran benefits, such as transitional compensation benefits found in section 1059 of this title [10 USCS § 1059] and other State and Federal victims' compensation programs.

	(9)  Such other legal assistance as the Secretary of Defense (or, in the case of the Coast Guard, the Secretary of the Department in which the Coast Guard is operating) may authorize in the regulations prescribed under subsection (h).

(c)  Nature of relationship. The relationship between a Special Victims' Counsel and a victim in the provision of legal advice and assistance shall be the relationship between an attorney and client.

(d)  Qualifications. An individual may not be designated as a Special Victims' Counsel under this section unless the individual—
	
	(1)  meets the qualifications specified in section 1044(d)(2) of this title [10 USCS § 1044(d)(2)]; and

	(2)  is certified as competent to be designated as a Special Victims' Counsel by the Judge Advocate General of the armed force in which the judge advocate is a member or by which the civilian attorney is employed, and within the Marine Corps, by the Staff  Judge  Advocate to the Commandant of the Marine Corps.

(e)  Administrative responsibility.
	
	(1)  Consistent with the regulations prescribed under subsection (h), the Judge Advocate General (as defined in section 801(1) of this title [10 USCS § 801(1)]) under the jurisdiction of the Secretary concerned, and within the Marine Corps the Staff Judge Advocate to the Commandant of the Marine Corps, is responsible for the establishment and supervision of individuals designated as Special Victims' Counsel.
	
	(2)  The Secretary of Defense (and, in the case of the Coast Guard, the Secretary of the Department in which the Coast Guard is operating) shall conduct a periodic evaluation of the Special Victims' Counsel programs operated under this section.

(f)  Availability of Special Victims' Counsel.
	
	(1)  An individual eligible for military legal assistance under section 1044 of this title [10 USCS § 1044] who is the victim of an alleged sex-related offense shall be offered the option of receiving assistance from a Special Victims' Counsel upon report of an alleged sex-related offense or at the time the victim seeks assistance from a Sexual Assault Response Coordinator, a Sexual Assault Victim Advocate, a military criminal investigator, a victim/witness liaison, a trial counsel, a healthcare provider, or any other personnel designated by the Secretary concerned for purposes of this subsection.
	
	(2)  The assistance of a Special Victims' Counsel under this subsection shall be available to an individual eligible for military legal assistance under section 1044 of this title [10 USCS § 1044] regardless of whether the individual elects unrestricted or restricted reporting of the alleged sex-related offense. The individual shall also be informed that the assistance of a Special Victims' Counsel may be declined, in whole or in part, but that declining such assistance does not preclude the individual from subsequently requesting the assistance of a Special Victims' Counsel.

(g)  Alleged sex-related offense defined. In this section, the term "alleged sex-related offense" means any allegation of—
	(1)  a violation of section 920, 920a, 920b, 920c, or 925 of this title [10 USCS § 920, 920a, 920b, 920c, or 925] (article 120, 120a, 120b, 120c, or 125 of the Uniform Code of Military Justice); or
	
	(2)  an attempt to commit an offense specified in a paragraph (1) as punishable under section 880 of this title [10 USCS § 880] (article 80 of the Uniform Code of Military Justice).

(h)  Regulations. The Secretary of Defense and the Secretary of the Department in which the Coast Guard is operating shall prescribe regulations to carry out this section.


f.

Article 125, Uniform Code of Military Justice
(10 USC §925)


(a)  Forcible sodomy. Any person subject to this chapter [10 USCS §§ 801 et seq.] who engages in unnatural carnal copulation with another person of the same or opposite sex by force unlawful force or without the consent of the other person is guilty of forcible sodomy and shall be punished as a court-martial may direct.

(b)  Bestiality. Any person subject to this chapter [10 USCS §§ 801 et seq.] who engages in unnatural carnal copulation with an animal is guilty of bestiality and shall be punished as a court-martial may direct.

(c)  Scope of offenses. Penetration, however slight, is sufficient to complete an offense under subsection (a) or (b).

g.
Article 43, Uniform Code of Military Justice
(10 USC §843)


(a)  A person charged with absence without leave or missing movement in time of war, with murder, rape or sexual assault, or rape or sexual assault of a child, or with any other offense punishable by death, may be tried and punished at any time without limitation.

(b)
	(1)  Except as otherwise provided in this section (article), a person charged with an offense is not liable to be tried by court-martial if the offense was committed more than five years before the receipt of sworn charges and specifications by an officer exercising summary court-martial jurisdiction over the command.
	
	(2)
		
		(A) A person charged with having committed a child abuse offense against a child is liable to be tried by court-martial if the sworn charges and specifications are received during the life of the child or within five years after the date on which the offense was committed, whichever provides a longer period, by an officer exercising summary court-martial jurisdiction with respect to that person.		
		
		(B)  In subparagraph (A), the term "child abuse offense" means an act that involves abuse of a person who has not attained the age of 16 years and constitutes any of the following offenses:
			
			(i)  Any offense in violation of section 920, 920a, 920b, or 920c of this title [10 USCS § 920, 920a, 920b, or 920c ] (article 120, 120a, 120b, or 120c), unless the offense is covered by subsection (a).
			
			(ii)  Maiming in violation of section 924 of this title [10 USCS § 924] (article 124).

			(iii)  Sodomy Forcible sodomy in violation of section 925 of this title [10 USCS § 925] (article 125).

			(iv)  Aggravated assault or assault consummated by a battery in violation of section 928 of this title [10 USCS § 928] (article 128).

			(v)  Kidnaping, assault with intent to commit murder, voluntary manslaughter, rape, or sodomy forcible sodomy, or indecent acts in violation of section 934 of this title [10 USCS § 934] (article 134).

		(C)  In subparagraph (A), the term "child abuse offense" includes an act that involves abuse of a person who has not attained the age of 18 years and would constitute an offense under chapter 110 or 117 of title 18 or under section 1591 of that title 18 [18 USCS §§ 2251 et seq., 2421 et seq., or 1591].

	(3)  A person charged with an offense is not liable to be punished under section 815 of this title [10 USCS § 815] (article 15) if the offense was committed more than two years before the imposition of punishment.

(c)  Periods in which the accused is absent without authority or fleeing from justice shall be excluded in computing the period of limitation prescribed in this section (article).

(d)  Periods in which the accused was absent from territory in which the United States has the authority to apprehend him, or in the custody of civil authorities, or in the hands of the enemy, shall be excluded in computing the period of limitation prescribed in this article.

(e)  For an offense the trial of which in time of war is certified to the President by the Secretary concerned to be detrimental to the prosecution of the war or inimical to the national security, the period of limitation prescribed in this article is extended to six months after the termination of hostilities as proclaimed by the President or by a joint resolution of Congress.

(f)  When the United States is at war, the running of any statute of limitations applicable to any offense under this chapter [10 USCS §§ 801 et seq.]—

	(1)  involving fraud or attempted fraud against the United States or any agency thereof in any manner, whether by conspiracy or not;

	(2)  committed in connection with the acquisition, care, handling, custody, control, or disposition of any real or personal property of the United States; or

	(3)  committed in connection with the negotiation, procurement, award, performance, payment, interim financing, cancellation, or other termination or settlement, of any contract, subcontract, or purchase order which is connected with or related to the prosecution of the war, or with any disposition of termination inventory by any war contractor or Government agency;
is suspended until three years after the termination of hostilities as proclaimed by the President or by a joint resolution of Congress.

(g)  

	(1) If charges or specifications are dismissed as defective or insufficient for any cause and the period prescribed by the applicable statute of limitations—

		(A)  has expired; or

		(B)  will expire within 180 days after the date of dismissal of the charges and specifications,
   trial and punishment under new charges and specifications are not barred by the statute of limitations if the conditions specified in paragraph (2) are met.

	(2)  The conditions referred to in paragraph (1) are that the new charges and specifications must—

		(A)  be received by an officer exercising summary court-martial jurisdiction over the command within 180 days after the dismissal of the charges or specifications; and

		(B)  allege the same acts or omissions that were alleged in the dismissed charges or specifications (or allege acts or omissions that were included in the dismissed charges or specifications).







h.
Article 118, Uniform Code of Military Justice
(10 USC §918)


Any person subject to this chapter [10 USCS §§ 801 et seq.] who, without justification or excuse, unlawfully kills a human being, when he—

(1)  has a premeditated design to kill;

(2)  intends to kill or inflict great bodily harm;

(3)  is engaged in an act which is inherently dangerous to another and evinces a wanton disregard of human life; or

(4)  is engaged in the perpetration or attempted perpetration of burglary, sodomy forcible sodomy, rape, rape of a child, sexual assault, sexual assault of a child, aggravated sexual contact, sexual abuse of a child, robbery, or aggravated arson;

is guilty of murder, and shall suffer such punishment as a court-martial may direct, except that if found guilty under clause (1) or (4), he shall suffer death or imprisonment for life as a court-martial may direct.

i.
NDAA FY14 Sec. 1741
(113 P.L. 66)

ENHANCED PROTECTIONS FOR PROSPECTIVE MEMBERS AND NEW MEMBERS OF THE ARMED FORCES DURING ENTRY-LEVEL PROCESSING AND TRAINING.

(a)  Defining Inappropriate and Prohibited Relationships, Communication, Conduct, and Contact Between Certain Members.--    

	(1)  Policy Required.--  The Secretary of a military department and the Secretary of the Department in which the Coast Guard is operating shall maintain a policy that defines and prescribes, for the persons described in paragraph (2), what constitutes an inappropriate and prohibited relationship, communication, conduct, or contact, including when such an action is consensual, between a member of the Armed Forces described in paragraph (2)(A) and a prospective member or member of the Armed Forces described in paragraph (2)(B).

	(2)  Covered Members.--  The policy required by paragraph (1) shall apply to--     

		(A)  a member of the Armed Forces who exercises authority or control over, or supervises, a person described in subparagraph (B) during the entry-level processing or training of the person; and

		(B)  a prospective member of the Armed Forces or a member of the Armed Forces undergoing entry-level processing or training.

	(3)  Inclusion of Certain Members Required.--  The members of the Armed Forces covered by paragraph (2)
		(A) shall include, at a minimum, military personnel assigned or attached to duty--     (A)  for the purpose of recruiting or assessing persons for enlistment or appointment as a commissioned officer, warrant officer, or enlisted member of the Armed Forces;

		(B)  at a Military Entrance Processing Station; or

		(C)  at an entry-level training facility or school of an Armed Force.

(b)  Effect of Violations.-- A member of the Armed Forces who violates the policy required by subsection (a) shall be subject to prosecution under the Uniform Code of Military Justice.

(c)  Processing for Administrative Separation.--    

	(1)  In General.—

		(A)  The Secretary of Defense and the Secretary of the Department in which the Coast Guard is operating shall require the processing for administrative separation of any member of the Armed Forces described in subsection (a)(2)(A) in response to the first substantiated violation  [978]  by the member of the policy required by subsection (a), when the member is not otherwise punitively discharged or dismissed from the Armed Forces for that violation.

		(B)  The Secretary of a military department shall revise regulations applicable to the Armed Forces under the jurisdiction of that Secretary as necessary to ensure compliance with the requirement under subparagraph (A).

	(2)  Required Elements.--  

		(A)  In imposing the requirement under paragraph (1), the Secretaries shall ensure that any 
separation decision regarding a member of the Armed Forces is based on the full facts of the case and that due process procedures are provided under existing law or regulations or additionally prescribed, as considered necessary by the Secretaries, pursuant to subsection (f).

		(B)  The requirement imposed by paragraph (1) shall not be interpreted to limit or alter the authority of the Secretary of a military department and the Secretary of the Department in which the Coast Guard is operating to process members of the Armed Forces for administrative separation--     

			(i)  for reasons other than a substantiated violation of the policy required by subsection (a); or

			(ii)  under other provisions of law or regulation.

	(3)  Substantiated Violation.--  For purposes of paragraph (1), a violation by a member of the Armed Forces described in subsection (a)(2)(A) of the policy required by subsection (a) shall be treated as substantiated if--     

		(A)  there has been a court-martial conviction for violation of the policy, but the adjudged sentence does not include discharge or dismissal; or

		(B)  a nonjudicial punishment authority under section 815 of title 10, United States Code (article 15 of the Uniform Code of Military Justice), has determined that a member has committed an offense in violation of the policy and imposed nonjudicial punishment upon the member.

(d)  Report On Need for UCMJ Punitive Article.-- Not later than 120 days after the date of the enactment of this Act, the Secretary of Defense shall submit to the Committees on Armed Services of the Senate and the House of Representatives a report containing the recommendations of the Secretary regarding the need to amend chapter 47 of title 10, United States Code (the Uniform Code of Military Justice), to create an additional article under subchapter X of such chapter to address violations of the policy required by subsection (a).

(e)  Definitions.-- In this section:   

	(1)  The term "entry-level processing or training", with respect to a member of the Armed Forces, means the period beginning on the date on which the member became a member of the Armed Forces and ending on the date on which the member physically arrives at that member's first duty assignment following completion of initial entry training (or its equivalent), as defined by the Secretary of the military department concerned or the Secretary of the Department in which the Coast Guard is operating.

	   (2)  The term "prospective member of the Armed Forces" means a person who is pursuing or has recently pursued becoming a member of the Armed Forces and who has had a face-to-face meeting with a member of the Armed Forces assigned or attached to duty described in subsection (a)(3)(A) regarding becoming a member  [979]  of the Armed Forces, regardless of whether the person eventually becomes a member of the Armed Forces.

(f)  Regulations.-- Not later than 180 days after the date of the enactment of this Act, the Secretary of Defense and the Secretary of the Department in which the Coast Guard is operating shall issue such regulations as may be necessary to carry out this section. The Secretary of Defense shall ensure that, to the extent practicable, the regulations are uniform for each armed force under the jurisdiction of that Secretary.


j.

10 USC §806b
Rights of the Victim of an Offense


(a)  Rights of a victim of an offense under this chapter. A victim of an offense under this chapter [10 USCS §§ 801 et seq.] has the following rights:

	(1)  The right to be reasonably protected from the accused.

	(2)  The right to reasonable, accurate, and timely notice of any of the following:

		(A)  A public hearing concerning the continuation of confinement prior to trial of the accused.

		(B)  A preliminary hearing under section 832 of this title (article 32) [10 USCS § 832] relating to the offense.

		(C)  A court-martial relating to the offense.

		(D)  A public proceeding of the service clemency and parole board relating to the offense.

		(E)  The release or escape of the accused, unless such notice may endanger the safety of any person.

	(3)  The right not to be excluded from any public hearing or proceeding described in paragraph (2) unless the military judge or investigating officer, as applicable, after receiving clear and convincing evidence, determines that testimony by the victim of an offense under this chapter would be materially altered if the victim heard other testimony at that hearing or proceeding.

	(4)  The right to be reasonably heard at any of the following:

		(A)  A public hearing concerning the continuation of confinement prior to trial of the accused.

		(B)  A sentencing hearing relating to the offense.

		(C)  A public proceeding of the service clemency and parole board relating to the offense.

	(5)  The reasonable right to confer with the counsel representing the Government at any proceeding described in paragraph (2).

	(6)  The right to receive restitution as provided in law.

	(7)  The right to proceedings free from unreasonable delay.

	(8)  The right to be treated with fairness and with respect for the dignity and privacy of the victim of an offense under this chapter [10 USCS §§ 801 et seq.].

(b)  Victim of an offense under this chapter defined. In this section, the term "victim of an offense under this chapter" means a person an individual who has suffered direct physical, emotional, or pecuniary harm as a result of the commission of an offense under this chapter (the Uniform Code of Military Justice) [10 USCS §§ 801 et seq.].

(c)  Legal guardian for certain victims. In the case of a victim of an offense under this chapter [10 USCS §§ 801 et seq.] who is under 18 years of age (but who is not a member of the armed forces), incompetent, incapacitated, or deceased, the military judge shall designate a legal guardian from among the representatives  designate a representative of the estate of the victim, a family member, or other suitable person  another suitable individual to assume the victim's rights under this section. However, in no event may the person  the individual so designated be the accused.

(d)  Rule of construction. Nothing in this section (article) shall be construed—

	(1)  to authorize a cause of action for damages; or

	(2)  to create, to enlarge, or to imply any duty or obligation to any victim of an offense under this chapter [10 USCS §§ 801 et seq.] or other person for the breach of which the United States or any of its officers or employees could be held liable in damages.
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Article 49, Uniform Code of Military Justice
(10 U.S.C. § 849)

(a)  At any time after charges have been signed as provided in section 830 of this title [10 USCS § 830] (article 30), any party may take oral or written depositions unless the military judge or court-martial without a military judge hearing the case or, if the case is not being heard, an authority competent to convene a court-martial for the trial of those charges forbids it for good cause. If a deposition is to be taken before charges are referred for trial, such an authority may designate commissioned officers to represent the prosecution and the defense and may authorize those officers to take the deposition of any witness.
(a)
	(1) At any time after charges have been signed as provided in section 830 of this title (article 30), oral or written depositions may be ordered as follows:
		(A) Before referral of such charges for trial, by the convening authority who has such charges for disposition.
		(B) After referral of such charges for trial, by the convening authority or the military judge hearing the case.
	(2) An authority authorized to order a deposition under paragraph (1) may order the deposition at the request of any party, but only if the party demonstrates that, due to exceptional circumstances, it is in the interest of justice that the testimony of the prospective witness be taken and preserved for use at a preliminary hearing under section 832 of this title (article 32) or a court-martial.
	(3) If a deposition is to be taken before charges are referred for trial, the authority under paragraph (1)(A) may designate commissioned officers as counsel for the Government and counsel for the accused, and may authorize those officers to take the deposition of any witness.. 
(b)  The party at whose instance a deposition is to be taken shall give to every other party reasonable written notice of the time and place for taking the deposition.
(c)  Depositions may be taken before and authenticated by any military or civil officer authorized by the laws of the United States or by the laws of the place where the deposition is taken to administer oaths.
(d)  A duly authenticated deposition taken upon reasonable notice to the other parties, so far as otherwise admissible under the rules of evidence, may be read in evidence or, in the case of audiotape, videotape, or similar material, may be played in evidence before any military court or commission in any case not capital, or in any proceeding before a court of inquiry or military board, if it appears—
	(1)  that the witness resides or is beyond the State, Commonwealth, or District of Columbia in which the court, commission, or board is ordered to sit, or beyond 100 miles from the place of trial or hearing;
	(2)  that the witness by reason of death, age, sickness, bodily infirmity, imprisonment, military necessity, nonamenability to process, or other reasonable cause, is unable or refuses to appear and testify in person at the place of trial or hearing; or
	(3)  that the present whereabouts of the witness is unknown.

(e)  Subject to subsection (d), testimony by deposition may be presented by the defense in capital cases.
(f)  Subject to subsection (d), a deposition may be read in evidence or, in the case of audiotape, videotape, or similar material, may be played in evidence in any case in which the death penalty is authorized but is not mandatory, whenever the convening authority directs that the case be treated as not capital, and in such a case a sentence of death may not be adjudged by the court-martial.
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10 USCS § 1044e
Special Victims’ Counsel for Victims of Sex-Related Offenses


 (a)  Designation; purposes. The Secretary concerned shall designate legal counsel (to be known as "Special Victims' Counsel") for the purpose of providing legal assistance to an individual eligible for military legal assistance under section 1044 of this title [10 USCS § 1044] who is the victim of an alleged sex-related offense, regardless of whether the report of that offense is restricted or unrestricted.
(a) Designation; purposes.—
	(1) The Secretary concerned shall designate legal counsel (to be known as ‘Special Victims’ Counsel’) for the purpose of providing legal assistance to an individual described in paragraph (2) who is the victim of an alleged sex-related offense, regardless of whether the report of that offense is restricted or unrestricted.
	(2) An individual described in this paragraph is any of the following:
		(A) An individual eligible for military legal assistance under section 1044 of this title.
		(B) An individual who is—
			(i) not covered under subparagraph (A);
			(ii) a member of a reserve component of the armed forces; and
			(iii) a victim of an alleged sex-related offense as described in paragraph (1)—
				(I) during a period in which the individual served on active duty, full-time National Guard duty, or inactive-duty training; or	
				(II) during any period, regardless of the duty status of the individual, if the circumstances of the alleged sex-related offense have a nexus to the military service of the victim, as determined under regulations prescribed by the Secretary of Defense.
(b)  Types of legal assistance authorized. The types of legal assistance authorized by subsection (a) include the following:
	(1)  Legal consultation regarding potential criminal liability of the victim stemming from or in relation to the circumstances surrounding the alleged sex-related offense and the victim's right to seek military defense services.
	(2)  Legal consultation regarding the Victim Witness Assistance Program, including—
		(A)  the rights and benefits afforded the victim;
		(B)  the role of the Victim Witness Assistance Program liaison and what privileges do or do not exist between the victim and the liaison; and
		(C)  the nature of communication made to the liaison in comparison to communication made to a Special Victims' Counsel or a legal assistance attorney under section 1044 of this title [10 USCS § 1044].
	(3)  Legal consultation regarding the responsibilities and support provided to the victim by the Sexual Assault Response Coordinator, a unit or installation Sexual Assault Victim Advocate, or domestic abuse advocate, to include any privileges that may exist regarding communications between those persons and the victim.
	(4)  Legal consultation regarding the potential for civil litigation against other parties (other than the Department of Defense).
	(5)  Legal consultation regarding the military justice system, including (but not limited to)—
		(A)  the roles and responsibilities of the trial counsel, the defense counsel, and investigators;
		(B)  any proceedings of the military justice process in which the victim may observe;
		(C)  the Government's authority to compel cooperation and testimony; and
		(D)  the victim's responsibility to testify, and other duties to the court.
	(6)  Accompanying the victim Representing the victim at any proceedings in connection with the reporting, military investigation, and military prosecution of the alleged sex-related offense.
	(7)  Legal consultation regarding eligibility and requirements for services available from appropriate agencies or offices for emotional and mental health counseling and other medical services;
	(8)  Legal consultation and assistance—
		(A)  in personal civil legal matters in accordance with section 1044 of this title [10 USCS § 1044];
		(B)  in any proceedings of the military justice process in which a victim can participate as a witness or other party;
		(C)  in understanding the availability of, and obtaining any protections offered by, civilian and military protecting or restraining orders; and
		(D)  in understanding the eligibility and requirements for, and obtaining, any available military and veteran benefits, such as transitional compensation benefits found in section 1059 of this title [10 USCS § 1059] and other State and Federal victims' compensation programs.
	(9)  Such other legal assistance as the Secretary of Defense (or, in the case of the Coast Guard, the Secretary of the Department in which the Coast Guard is operating) may authorize in the regulations prescribed under subsection (h).
(c)  Nature of relationship. The relationship between a Special Victims' Counsel and a victim in the provision of legal advice and assistance shall be the relationship between an attorney and client.
(d)  Qualifications. An individual may not be designated as a Special Victims' Counsel under this section unless the individual—
	(1)  meets the qualifications specified in section 1044(d)(2) of this title [10 USCS § 1044(d)(2)]; and
	(2)  is certified as competent to be designated as a Special Victims' Counsel by the Judge Advocate General of the armed force in which the judge advocate is a member or by which the civilian attorney is employed.
(e)  Administrative responsibility.
	(1)  Consistent with the regulations prescribed under subsection (h), the Judge Advocate General (as defined in section 801(1) of this title [10 USCS § 801(1)]) under the jurisdiction of the Secretary, and within the Marine Corps the Staff Judge Advocate to the Commandant of the Marine Corps, is responsible for the establishment and supervision of individuals designated as Special Victims' Counsel.
	(2)  The Secretary of Defense (and, in the case of the Coast Guard, the Secretary of the Department in which the Coast Guard is operating) shall conduct a periodic evaluation of the Special Victims' Counsel programs operated under this section.
(f)  Availability of Special Victims' Counsel.
	(1)  An individual eligible for military legal assistance under section 1044 of this title [10 USCS § 1044] described in subsection (a)(2) who is the victim of an alleged sex-related offense shall be offered the option of receiving assistance from a Special Victims' Counsel upon report of an alleged sex-related offense or at the time the victim seeks assistance from a Sexual Assault Response Coordinator, a Sexual Assault Victim Advocate, a military criminal investigator, a victim/witness liaison, a trial counsel, a healthcare provider, or any other personnel designated by the Secretary concerned for purposes of this subsection.
	(2)  The assistance of a Special Victims' Counsel under this subsection shall be available to an individual eligible for military legal assistance under section 1044 of this title [10 USCS § 1044] described in subsection (a)(2) regardless of whether the individual elects unrestricted or restricted reporting of the alleged sex-related offense. The individual shall also be informed that the assistance of a Special Victims' Counsel may be declined, in whole or in part, but that declining such assistance does not preclude the individual from subsequently requesting the assistance of a Special Victims' Counsel.
(g)  Alleged sex-related offense defined. In this section, the term "alleged sex-related offense" means any allegation of—
	(1)  a violation of section 920, 920a, 920b, 920c, or 925 of this title [10 USCS § 920, 920a, 920b, 920c, or 925] (article 120, 120a, 120b, 120c, or 125 of the Uniform Code of Military Justice); or
	(2)  an attempt to commit an offense specified in a paragraph (1) as punishable under section 880 of this title [10 USCS § 880] (article 80 of the Uniform Code of Military Justice).
(h)  Regulations. The Secretary of Defense and the Secretary of the Department in which the Coast Guard is operating shall prescribe regulations to carry out this section.
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10 U.S.C. §806b
Rights of the Victim of an Offense
 

(a)  Rights of a victim of an offense under this chapter. A victim of an offense under this chapter [10 USCS §§ 801 et seq.] has the following rights:
	(1)  The right to be reasonably protected from the accused.
	(2)  The right to reasonable, accurate, and timely notice of any of the following:
		(A)  A public hearing concerning the continuation of confinement prior to trial of the accused.
		(B)  A preliminary hearing under section 832 of this title (article 32) [10 USCS § 832] relating to the offense.
		(C)  A court-martial relating to the offense.
		(D)  A public proceeding of the service clemency and parole board relating to the offense.
		(E)  The release or escape of the accused, unless such notice may endanger the safety of any person.
	(3)  The right not to be excluded from any public hearing or proceeding described in paragraph (2) unless the military judge or investigating officer, as applicable, after receiving clear and convincing evidence, determines that testimony by the victim of an offense under this chapter would be materially altered if the victim heard other testimony at that hearing or proceeding.
	(4)  The right to be reasonably heard at any of the following:
		(A)  A public hearing concerning the continuation of confinement prior to trial of the accused.
		(B)  A sentencing hearing relating to the offense.
		(C)  A public proceeding of the service clemency and parole board relating to the offense.
	(5)  The reasonable right to confer with the counsel representing the Government at any proceeding described in paragraph (2).
	(6)  The right to receive restitution as provided in law.
	(7)  The right to proceedings free from unreasonable delay.
	(8)  The right to be treated with fairness and with respect for the dignity and privacy of the victim of an offense under this chapter [10 USCS §§ 801 et seq.].
(b)  Victim of an offense under this chapter defined. In this section, the term "victim of an offense under this chapter" means a person who has suffered direct physical, emotional, or pecuniary harm as a result of the commission of an offense under this chapter (the Uniform Code of Military Justice) [10 USCS §§ 801 et seq.].
(c)  Legal guardian for certain victims. In the case of a victim of an offense under this chapter [10 USCS §§ 801 et seq.] who is under 18 years of age, incompetent, incapacitated, or deceased, the military judge shall designate a legal guardian from among the representatives of the estate of the victim, a family member, or other suitable person to assume the victim's rights under this section. However, in no event may the person so designated be the accused.
(d)  Rule of construction. Nothing in this section (article) shall be construed--\
	(1)  to authorize a cause of action for damages; or
	(2)  to create, to enlarge, or to imply any duty or obligation to any victim of an offense under this chapter [10 USCS §§ 801 et seq.] or other person for the breach of which the United States or any of its officers or employees could be held liable in damages.
e) Enforcement by Court of Criminal Appeals.—
	(1) If the victim of an offense under this chapter believes that a court-martial ruling violates the victim’s rights afforded by a Military Rule of Evidence specified in paragraph (2), the victim may petition the Court of Criminal Appeals for a writ of mandamus to require the court-martial to comply with the Military Rule of Evidence.
	(2) Paragraph (1) applies with respect to the protections afforded by the following:
		“(A) Military Rule of Evidence 513, relating to the psychotherapist-patient privilege.
		“(B) Military Rule of Evidence 412, relating to the admission of evidence regarding a victim's sexual background.	
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NDAA FY12 Sec. 586
(112 P.L. 81)
 

(a)  Action on complaints alleging sexual harassment. A commanding officer or officer in charge of a unit, vessel, facility, or area of the Army, Navy, Air Force, or Marine Corps who receives from a member of the command or a civilian employee under the supervision of the officer a complaint alleging sexual harassment by a member of the armed forces or a civilian employee of the Department of Defense shall carry out an investigation of the matter in accordance with this section.
(b)  Commencement of investigation. To the extent practicable, a commanding officer or officer in charge receiving such a complaint shall, within 72 hours after receipt of the complaint—
	(1)  forward the complaint or a detailed description of the allegation to the next superior officer in the chain of command who is authorized to convene a general court-martial;
	(2)  commence, or cause the commencement of, an investigation of the complaint; and
	(3)  advise the complainant of the commencement of the investigation.
(c)  Duration of investigation. To the extent practicable, a commanding officer or officer in charge receiving such a complaint shall ensure that the investigation of the complaint is completed not later than 14 days after the date on which the investigation is commenced.
(d)  Report on investigation. To the extent practicable, a commanding officer or officer in charge receiving such a complaint shall—
	(1)  submit a final report on the results of the investigation, including any action taken as a result of the investigation, to the next superior officer referred to in subsection (b)(1) within 20 days after the date on which the investigation is commenced; or
	(2)  submit a report on the progress made in completing the investigation to the next superior officer referred to in subsection (b)(1) within 20 days after the date on which the investigation is commenced and every 14 days thereafter until the investigation is completed and, upon completion of the investigation, then submit a final report on the results of the investigation, including any action taken as a result of the investigation, to that next superior officer.
(e)  Sexual harassment defined. In this section, the term "sexual harassment" means any of the following:
	(1)  Conduct (constituting a form of sex discrimination) that—
		(A)  involves unwelcome sexual advances, requests for sexual favors, and deliberate or repeated offensive comments or gestures of a sexual nature when—
			(i)  submission to such conduct is made either explicitly or implicitly a term or condition of a person's job, pay, or career;
			(ii)  submission to or rejection of such conduct by a person is used as a basis for career or employment decisions affecting that person; or
			(iii)  such conduct has the purpose or effect of unreasonably interfering with an individual's work performance or creates an intimidating, hostile, or offensive working environment; and
		(B)  is so severe or pervasive that a reasonable person would perceive, and the victim does perceive, the work environment as hostile or offensive.
	(2)  Any use or condonation, by any person in a supervisory or command position, of any form of sexual behavior to control, influence, or affect the career, pay, or job of a member of the armed forces or a civilian employee of the Department of Defense.
	(3)  Any deliberate or repeated unwelcome verbal comment or gesture of a sexual nature in the workplace by any member of the armed forces or civilian employee of the Department of Defense. 
(f) Return of personal property upon completion of related proceedings.—Notwithstanding subsection (c)(4)(A), personal property retained as evidence in connection with an incident of sexual assault involving a member of the Armed Forces may be returned to the rightful owner of such property after the conclusion of all legal, adverse action, and administrative proceedings related to such incident.

App. E
	1

	App. E
2



APPENDIX F: Redline Comparison for Sec. 540.



10 U.S.C. §942
Judges

(a)  Number. The United States Court of Appeals for the Armed Forces consists of five judges.
(b)  Appointment; qualification.
	(1)  Each judge of the court shall be appointed from civilian life by the President, by and with the advice and consent of the Senate, for a specified term determined under paragraph (2). A judge may serve as a senior judge as provided in subsection (e).
	(2)  The term of a judge shall expire as follows:
		(A)  In the case of a judge who is appointed after March 31 January 31 and before October 1 July 31of any year, the term shall expire on September 30 July 31 of the year in which the fifteenth anniversary of the appointment occurs.
		(B)  In the case of a judge who is appointed after September 30 July 31 of any year and before April 1 February 1 of the following year, the term shall expire fifteen years after such September 30 July 31.
	(3)  Not more than three of the judges of the court may be appointed from the same political party, and no person may be appointed to be a judge of the court unless the person is a member of the bar of a Federal court or the highest court of a State.
	(4)  A person may not be appointed as a judge of the court within seven years after retirement from active duty as a commissioned officer of a regular component of an armed force. For purposes of appointment of judges to the court, a person retired from the armed forces after 20 or more years of active service (whether or not such person is on the retired list) shall not be considered to be in civilian life.
(c)  Removal. Judges of the court may be removed from office by the President, upon notice and hearing, for—
	(1)  neglect of duty;
	(2)  misconduct; or
	(3)  mental or physical disability.
A judge may not be removed by the President for any other cause.
(d)  Pay and allowances. Each judge of the court is entitled to the same salary and travel allowances as are, and from time to time may be, provided for judges of the United States Courts of Appeals.
(e)  Senior judges.
	(1)  (A) A former judge of the court who is receiving retired pay or an annuity under section 945 of this title [10 USCS § 945] (article 145) or under subchapter III of chapter 83 or chapter 84 of title 5 [5 USCS §§ 8331 et seq. or 8401 et seq.] shall be a senior judge. The chief judge of the court may call upon an individual who is a senior judge of the court under this subparagraph, with the consent of the senior judge, to perform judicial duties with the court—
		(i)  during a period a judge of the court is unable to perform his duties because of illness or other disability;
		(ii)  during a period in which a position of judge of the court is vacant; or
		(iii)  in any case in which a judge of the court recuses himself.(B)  If, at the time the term of a judge expires, no successor to that judge has been appointed, the chief judge of the court may call upon that judge (with that judge's consent) to continue to perform judicial duties with the court until the vacancy is filled. A judge who, upon the expiration of the judge's term, continues to perform judicial duties with the court without a break in service under this subparagraph shall be a senior judge while such service continues.
	(2)  A senior judge shall be paid for each day on which he performs judicial duties with the court an amount equal to the daily equivalent of the annual rate of pay provided for a judge of the court. Such pay shall be in lieu of retired pay and in lieu of an annuity under section 945 of this title [10 USCS § 945] (article 145), subchapter III of chapter 83 or subchapter II of chapter 84 of title 5 [5 USCS §§ 8331 et seq. or 8410 et seq.], or any other retirement system for employees of the Federal Government.
	(3)  A senior judge, while performing duties referred to in paragraph (1), shall be provided with such office space and staff assistance as the chief judge considers appropriate and shall be entitled to the per diem, travel allowances, and other allowances provided for judges of the court.
	(4)  A senior judge shall be considered to be an officer or employee of the United States with respect to his status as a senior judge, but only during periods the senior judge is performing duties referred to in paragraph (1). For the purposes of section 205 of title 18, a senior judge shall be considered to be a special government employee during such periods. Any provision of law that prohibits or limits the political or business activities of an employee of the United States shall apply to a senior judge only during such periods.
	(5)  The court shall prescribe rules for the use and conduct of senior judges of the court. The chief judge of the court shall transmit such rules, and any amendments to such rules, to the Committee on Armed Services of the Senate and the Committee on Armed Services of the House of Representatives not later than 15 days after the issuance of such rules or amendments, as the case may be.
	(6)  For purposes of subchapter III of chapter 83 of title 5 [5 USCS §§ 8331 et seq.] (relating to the Civil Service Retirement and Disability System) and chapter 84 of such title [5 USCS §§ 8401 et seq.] (relating to the Federal Employees' Retirement System) and for purposes of any other Federal Government retirement system for employees of the Federal Government
		(A)  a period during which a senior judge performs duties referred to in paragraph (1) shall not be considered creditable service;
		(B)  no amount shall be withheld from the pay of a senior judge as a retirement contribution under section 8334, 8343, 8422, or 8432 of title 5 or under any other such retirement system for any period during which the senior judge performs duties referred to in paragraph (1);
		(C)  no contribution shall be made by the Federal Government to any retirement system with respect to a senior judge for any period during which the senior judge performs duties referred to in paragraph (1); and
		(D)  a senior judge shall not be considered to be a reemployed annuitant for any period during which the senior judge performs duties referred to in paragraph (1).
(f)  Service of Article III judges.
	(1)  The Chief Justice of the United States, upon the request of the chief judge of the court, may designate a judge of a United States court of appeals or of a United States district court to perform the duties of judge of the United States Court of Appeals for the Armed Forces—
		(A)  during a period a judge of the court is unable to perform his duties because of illness or other disability;
		(B)  in any case in which a judge of the court recuses himself; or
		(C)  during a period when there is a vacancy on the court and in the opinion of the chief judge of the court such a designation is necessary for the proper dispatch of the business of the court.
	(2)  The chief judge of the court may not request that a designation be made under paragraph (1) unless the chief judge has determined that no person is available to perform judicial duties with the court as a senior judge under subsection (e).
	(3)  A designation under paragraph (1) may be made only with the consent of the designated judge and the concurrence of the chief judge of the court of appeals or district court concerned.
	(4)  Per diem, travel allowances, and other allowances paid to the designated judge in connection with the performance of duties for the court shall be paid from funds available for the payment of per diem and such allowances for judges of the court.
(g)  Effect of vacancy on court. A vacancy on the court does not impair the right of the remaining judges to exercise the powers of the court.
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NDAA FY14 Sec. 1744
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REVIEW OF DECISIONS NOT TO REFER CHARGES OF CERTAIN SEX-RELATED OFFENSES FOR TRIAL BY COURT-MARTIAL.
(a)  Review Required.--    
	(1)  In General.--  The Secretary of Defense shall require the Secretaries of the military departments to provide for review of decisions not to refer charges for trial by court-martial in cases where a sex-related offense has been alleged by a victim of the alleged offense.
	(2)  Specific Review Requirements.--  As part of a review conducted pursuant to paragraph (1), the Secretary of a military department shall require that--     	
		(A)  consideration be given to the victim's statement provided during the course of the criminal investigation  [981]  regarding the alleged sex-related offense perpetrated against the victim; and
		(B)  a determination be made whether the victim's statement and views concerning disposition of the alleged sex-related offense were considered by the convening authority in making the referral decision.
(b)  Sex-related Offense Defined-- In this section, the term "sex-related offense" means any of the following:   
	(1)  Rape or sexual assault under subsection (a) or (b) of section 920 of title 10, United States Code (article 120 of the Uniform Code of Military Justice).
	(2)  Forcible sodomy under section 925 of such title (article 125 of the Uniform Code of Military Justice).
	(3)  An attempt to commit an offense specified in paragraph (1) or (2) as punishable under section 880 of such title (article 80 of the Uniform Code of Military Justice).
(c)  Review of Cases Not Referred to Court-martial Following Staff Judge Advocate Recommendation of Referral for Trial-- In any case where 
(c) Review of certain cases not referred to court-martial.—
	(1) CASES NOT REFERRED FOLLOWING STAFF JUDGE ADVOCATE RECOMMENDATION FOR REFERRAL FOR TRIAL.—In any case where a staff judge advocate, pursuant to section 834 of title 10, United States Code (article 34 of the Uniform Code of Military Justice), recommends that charges of a sex-related offense be referred for trial by court-martial and the convening authority decides not to refer any charges to a court-martial, the convening authority shall forward the case file to the Secretary of the military department concerned for review as a superior authorized to exercise general court-martial convening authority.
	(2) CASES NOT REFERRED BY CONVENING AUTHORITY UPON REQUEST FOR REVIEW BY CHIEF PROSECUTOR.—
		(A) IN GENERAL.—In any case where a convening authority decides not to refer a charge of a sex-related offense to trial by court-martial, the Secretary of the military department concerned shall review the decision as a superior authority authorized to exercise general court-martial convening authority if the chief prosecutor of the Armed Force concerned, in response to a request by the detailed counsel for the Government, requests review of the decision by the Secretary.
		(B) CHIEF PROSECUTOR DEFINED.—In this paragraph, the term ‘chief prosecutor’ means the chief prosecutor or equivalent position of an Armed Force, or, if an Armed Force does not have a chief prosecutor or equivalent position, such other trial counsel as shall be designated by the Judge Advocate General of that Armed Force, or in the case of the Marine Corps, the Staff Judge Advocate to the Commandant of the Marine Corps.”.
(d)  Review of Cases Not Referred to Court-martial Following Staff Judge Advocate Recommendation Not to Refer for Trial-- In any case where a staff judge advocate, pursuant to section 834 of title 10, United States Code (article 34 of the Uniform Code of Military Justice), recommends that charges of a sex-related offense should not be referred for trial by court-martial and the convening authority decides not to refer any charges to a court-martial, the convening authority shall forward the case file for review to the next superior commander authorized to exercise general court-martial convening authority.
(e)  Elements of Case File.-- A case file forwarded to higher authority for review pursuant to subsection (c) or (d) shall include the following:   
	(1)  All charges and specifications preferred under section 830 of title 10, United States Code (article 30 of the Uniform Code of Military Justice).
	(2)  All reports of investigations of such charges, including the military criminal investigative organization investigation report and the report prepared under section 832 of title 10, United States Code (article 32 of the Uniform Code of Military Justice), as amended by section 1702.
	(3)  A certification that the victim of the alleged sex-related offense was notified of the opportunity to express views on the victim's preferred disposition of the alleged offense for consideration by the convening authority.
	(4)  All statements of the victim provided to the military criminal investigative organization and to the victim's chain of command relating to the alleged sex-related offense and any statement provided by the victim to the convening authority  [982]  expressing the victim's view on the victim's preferred disposition of the alleged offense.
	(5)  The written advice of the staff judge advocate to the convening authority pursuant to section 834 of title 10, United States Code (article 34 of the Uniform Code of Military Justice).
	(6)  A written statement explaining the reasons for the convening authority's decision not to refer any charges for trial by court-martial.
	(7)  A certification that the victim of the alleged sex-related offense was informed of the convening authority's decision to forward the case as provided in subsection (c) or (d).
(f)  Notice On Results or Review.-- The victim of the alleged sex-related offense shall be notified of the results of the review conducted under subsection (c) or (d) in the manner prescribed by the victims and witness assistance program of the Armed Force concerned.
(g)  Victim Allegation of Sex-related Offense-- The Secretary of Defense shall require the Secretaries of the military departments to develop a system to ensure that a victim of a possible sex-related offense under the Uniform Code of Military Justice is given the opportunity to state, either at the time of making an unrestricted report of the allegation or during the criminal investigation of the allegation, whether or not the victim believes that the offense alleged is a sex-related offense subject to the requirements of this section.
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(10 U.S.C. 1561 Note)

  "Sec. 1631. Annual report regarding sexual assaults involving members of the Armed Forces and improvement to sexual assault prevention and response program.
(a) Annual reports on sexual assaults. Not later than March 1, 2012, and each March 1 thereafter through March 1, 2017, the Secretary of each military department shall submit to the Secretary of Defense a report on the sexual assaults involving members of the Armed Forces under the jurisdiction of that Secretary during the preceding year. In the case of the Secretary of the Navy, separate reports shall be prepared for the Navy and for the Marine Corps.
(b) Contents. The report of a Secretary of a military department for an Armed Force under subsection (a) shall contain the following:
	(1) The number of sexual assaults committed against members of the Armed Force that were reported to military officials during the year covered by the report, and the number of the cases so reported that were substantiated.
	(2) The number of sexual assaults committed by members of the Armed Force that were reported to military officials during the year covered by the report, and the number of the cases so reported that were substantiated. The information required by this paragraph may not be combined with the information required by paragraph (1).
	(3) A synopsis of each such substantiated case, organized by offense, and, for each such case, the action taken in the case, including the type of disciplinary or administrative sanction imposed, if any, including courts-martial sentences, non-judicial punishments administered by commanding officers pursuant to section 815 of title 10, United States Code (article 15 of the Uniform Code of Military Justice), and administrative separations.
	(4) The policies, procedures, and processes implemented by the Secretary concerned during the year covered by the report in response to incidents of sexual assault involving members of the Armed Force concerned.
	(5) The number of substantiated sexual assault cases in which the victim is a deployed member of the Armed Forces and the assailant is a foreign national, and the policies, procedures, and processes implemented by the Secretary concerned to monitor the investigative processes and disposition of such cases and any actions taken to eliminate any gaps in investigating and adjudicating such cases.
	(6) A description of the implementation of the accessibility plan implemented pursuant to section 596(b) of such Act, including a description of the steps taken during that year to ensure that trained personnel, appropriate supplies, and transportation resources are accessible to deployed units in order to provide an appropriate and timely response in any case of reported sexual assault in a deployed unit, location, or environment.
	(7) The number of applications submitted under section 673 of title 10, United States Code, during the year covered by the report for a permanent change of station or unit transfer for members of the Armed Forces on active duty who are the victim of a sexual assault or related offense, the number of applications denied, and, for each application denied, a description of the reasons why the application was denied.
	(8) An analysis and assessment of trends in the incidence, disposition, and prosecution of sexual assaults by units, commands, and installations during the year covered by the report, including trends relating to prevalence of incidents, prosecution of incidents, and avoidance of incidents.
	(9) An assessment of the adequacy of sexual assault prevention and response activities carried out by training commands during the year covered by the report.
	(10) An analysis of the specific factors that may have contributed to sexual assault during the year covered by the report, an assessment of the role of such factors in contributing to sexual assaults during that year, and recommendations for mechanisms to eliminate or reduce the incidence of such factors or their contributions to sexual assaults.
	(11) An analysis of the disposition of the most serious offenses occurring during sexual assaults committed by members of the Armed Force during the year covered by the report, as identified in unrestricted reports of sexual assault by any members of the Armed Forces, including the numbers of reports identifying offenses that were disposed of by each of the following:
		(A) Conviction by court-martial, including a separate statement of the most serious charge preferred and the most serious charge for which convicted.
		(B) Acquittal of all charges at court-martial.
		(C) Non-judicial punishment under section 815 of title 10, United States Code (article 15 of the Uniform Code of Military Justice).
		(D) Administrative action, including by each type of administrative action imposed.
		(E) Dismissal of all charges, including by reason for dismissal and by stage of proceedings in which dismissal occurred.
(c) Consistent definition of substantiated. Not later than December 31, 2011, the Secretary of Defense shall establish a consistent definition of 'substantiated' for purposes of paragraphs (1), (2), (3), and (5) of subsection (b) and provide synopses for those cases for the preparation of reports under this section.
(d) Submission to Congress. Not later than April 30 of each year in which the Secretary of Defense receives reports under subsection (a), the Secretary of Defense shall forward the reports to the Committees on Armed Services of the Senate and House of Representatives, together with--
	(1) the results of assessments conducted under the evaluation plan required by section 1602(c); and

	(2) such assessments on the reports as the Secretary of Defense considers appropriate.

(e) Repeal of superseded reporting requirement.
	(1) [Omitted--This paragraph repealed § 577(f) of Act Oct. 28, 2004, P.L. 108-375 (10 USCS § 113 note)].
	(2) Submission of 2010 report. The reports required by subsection (f) of section 577 of the Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005 (Public Law 108-375; 10 U.S.C. 113 note) covering calendar year 2010 are still required to be submitted to the Secretary of Defense and the Committees on Armed Services of the Senate and House of Representatives pursuant to the terms of such subsection, as in effect before the date of the enactment of this Act.
(f) Additional details for case synopses portion of report. The Secretary of each military department shall include in the case synopses portion of each report described in subsection (b)(3) the following additional information:
	(1) If charges are dismissed following an investigation conducted under section 832 of title 10, United States Code (article 32 of the Uniform Code of Military Justice), the case synopsis shall include the reason for the dismissal of the charges.
	(2) If the case synopsis states that a member of the Armed Forces accused of committing a sexual assault was administratively separated or, in the case of an officer, allowed to resign in lieu of facing a court-martial, the case synopsis shall include the characterization (honorable, general, or other than honorable) given the service of the member upon separation.
	(3) The case synopsis shall indicate whether a member of the Armed Forces accused of committing a sexual assault was ever previously accused of a substantiated sexual assault or was admitted to the Armed Forces under a moral waiver granted with respect to prior sexual misconduct.
	(4) The case synopsis shall indicate the branch of the Armed Forces of each member accused of committing a sexual assault and the branch of the Armed Forces of each member who is a victim of a sexual assault.
	(5) If the case disposition includes non-judicial punishment, the case synopsis shall explicitly state the nature of the punishment.
	(6) The case synopsis shall indicate whether alcohol was involved in any way in a substantiated sexual assault incident.
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NDAA FY11 Sec.543
(111 P.L. 383)

Sec. 543. 
IMPROVEMENTS TO DEPARTMENT OF DEFENSE DOMESTIC VIOLENCE PROGRAMS.
(a)  Implementation of Outstanding Comptroller General Recommendations.-- Consistent with the recommendations contained in the report of the Comptroller General of the United States titled "Status of Implementation of GAO's 2006 Recommendations on the Department of Defense's Domestic Violence Program" (GAO-10-577R), the Secretary of Defense shall complete,  [4219]  not later than one year after the date of enactment of this Act, implementation of actions to address the following recommendations:   
(1)  Defense incident-based reporting system.--  The Secretary of Defense shall develop a comprehensive management plan to address deficiencies in the data captured in the Defense Incident-Based Reporting System to ensure the system can provide an accurate count of domestic violence incidents, and any consequent disciplinary action, that are reported throughout the Department of Defense.
(2)  (1)Adequate personnel.--  The Secretary of Defense shall develop a plan to ensure that adequate personnel are available to implement recommendations made by the Defense Task Force on Domestic Violence.
(3)  (2) Domestic violence training data for chaplains.--  The Secretary of Defense shall develop a plan to collect domestic violence training data for chaplains.
(4)  (3) Oversight framework.--  The Secretary of Defense shall develop an oversight framework for Department of Defense domestic violence programs, to include oversight of implementation of recommendations made by the Defense Task Force on Domestic Violence, including budgeting, communication initiatives, and policy compliance.
(b)  Implementation Report.-- The Secretary of Defense shall submit to the congressional defense committees an implementation report within 90 days of the completion of actions outlined in subsection (a).
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